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Henry, J. 

Upon the application of Henry C. Hazlewood, appellant, in Au- 
gust, 1887, issued its policy upon his life, payable to Robert R. 
Hazlewood, if living, if not, then to his brother, Henry C. Hazle- 
wood, for the sum of $15,000, payable at the death of the said 
Henry C. H.C. Hazlewood was a younger brother of R. R. Hazle- 
wood. He died in March, 1888, aged then about 28 years. Ap- 
pellee, beginning with the year 1881, and between that time and 
the date of the application for the insurance, had advanced to the 
said Henry C. various sums of money, amounting to about $1,200, 
for which the said Henry acknowledged an indebtedness. On the 
back of the application for the insurance, and just above the sig- 
natures of both of said Hazlewoods, is a printed agreement in the 
following words: “It is hereby agreed that all the foregoing state- 
ments and answers, as well as those made, or to be made, to the 
society’s medical examiner, are warranted to be true, and are of- 
fered to the society as a consideration of the contract.” In the 
body of, and on the back of the application, and above said signa- 
tures, there are a number of questions and answers relating to the 
the risk. Attached to the application is another paper, styled, 
“Medical Examiner’s Report,” at the beginning of which appears 
the signature of Henry Clay Hazlewood, and at the end of it the 
name of the medical examiner. Between the two signatures there 
appear a great number and variety of questions and answers, relat- 
ing to the history of the said Henry and of his ancestors and col- 
lateral kindred, and to his physique, system, general health record, 
habits, and environment. The answersare usually “ Yes,” or “No,” 
and, from the space allowed for them in the form used, it is evi- 
dent that they are required to be monosyllabic. Some ofthe an- 
swers are evidently made by the medical examiner, and some by 
the subject of the examination. There is notuving but the nature of 
the answers to distinguish those of the medical examiner from 
those of the subject of the examination; and it is not easy to dis- 
tinquish, in some instances, by which one the answer was really 
made. While many of the questions answered by the witness re- 
late to facts necessarily within his knowledge, and to which he evi- 
dently ought to have been able to give categorical and truthful 
answers, there are others seemingly required to be and in fact an- 
swered by him, about which he could not, in the nature of things, 
have had exact and positive knowledge, and about which it is not 
probable that he could have expressed himself satisfactorily by 
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simply answering “ Yes” or “No.” All answers were written down 
by the medical examiner. The policy sets out on its face that it is 
issued “in consideration of the application, and of each statement 
made therein.” Among the provisions of the policy is one reading: 
“Tf any statement made in the application for this policy be in any 
respect untrue, this policy shall be void.” The application set out 
on its face: “I certify that I am temperate in my habits, and am, 
to the best of my knowledge and belief, in sound physical condi- 
tion, and a satisfactory subject for life assurance.” This was signed 
by the insured, and indorsed by the beneficiary. Under the gen- 
eral health record, the question was asked in the written and 
printed medical examination which was sent forward to the com- 
pany in New York: “(13) Any history of serious illness, injury, or 
infirmity, etc.?” to which the insured answered, “No.” “(16b) 
When, and for what, has medical advice been sought within the 
last three years?” to which the insured answered “ Nothing.” The 
medical examiner of defendant testified that he asked both of the 
questions, and the assured answered them as recorded, and made 
no other statements under those heads. Hesays: “I wrote the 
answers. Mr. H. C. Hazlewood was sitting at my left elbow. I 
asked him each question, and wrote the answer as he gave it. 
First, had him sign at the top. Asked him questions 1 to 18, in- 
clusive, and then wrote the answers. After the examination, he 
asked me what sort of arisk he was. I told him he could see for him- 
self, and gave him the report; and he read it over himself. Iasked 
him each questian separately, and wrote his answers. He told me 
he had not sought medical advice in three years. That question is 
considered material. All are so regarded, as all go to make up the 
report. * * * Henry Clay Hazlewood gave no history of men- 
tal disorder or derangement. Applicant ought to have informed 
me of any mental derangement. Absent-mindedness, or hallucina- 
tions of fear, and the like,—general belief that some one was after 
applicant, to kill him, or imagining something to exist that did not, 
—would be a serious question.” In the written examination the 
question was asked: “(6) Any history of mental derangement ?” 
to which the applicant answered, “No.” In the medical examina- 
tion is the printed question to the applicant: “(8a) Ever spat 
blood, or any history of chronic horseness or cough, or of asthma, 
or shortness of breath?” To which the insured answered, “No.” 
The controverted questions as to breaches of warranty raised by 
the pleadings, referred to in the evidence, and discussed in the brief 
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of appellant’s counsel, are thus stated in the brief: ‘The appli- 
cant covenants in writing, and warrants, that to the best of his 
knowledge and belief he is in sound physical condition. He war- 
rants that he has not sought medical advice for anything within the 
last three years. He warrants that there has been no mental de- 
rangement. He warrants that there is no application pending for 
other insurance. He warrants that there has been no severe ill- 
ness, coughs, or other ailments,” etc. It has contended that the 
court erred in refusing to give the following charge at the request 
of defendant: “Ifthe jury believe from the evidence that Henry 
Clay Hazlewood, in the application for the policy of assurance, war- 
ranted that all the statements and answers made to the society’s 
medical examiner were true, and that such application was made a 
part of the policy, and it was therein provided that if any statement 
in such application was in any respect untrue, the said policy should 
be void, then I charge you that all three of such instruments, taken 
together, constitute the contract between the parties, and « war- 
ranty on the part of the assured that all the statements and an- 
swers to the medical examiner were true; and, if you further be- 
lieve from the evidence that the said Henry Clay Hazlewood, in his 
medical examination, in answer to the printed questions propounded 
by the society, had his answers to said questions put down in writ- 
ing, by the medical examiner, opposite said questions, after said 
Hazlewood had signed said medical examination, and that after said 
answers were put down he read over and examined the same, and 
assented thereto, and the same was sent forward with the.applica- 
tion, as the basis of the policy, and the same was issued by defend- 
ant upon the reliance of the truth of such answers, then, if you find 
from the evidence that said written answers in said medical exami- 
nation were in any respect untrue, you will find for the defendant.” 
And also: “In refusing to grant the defendant's motion for a new 
trial in this; that it was clearly proved that the contract was em- 
braced in the application, the answers of the assured to the medical 
examiner, and the policy taken together, and they constitute a war- 
ranty that the statements therein made were true, when the facts 
fully show that they were not true; that at the time of the applica- 
tion the assured was not in sound physical condition, but was in 
bad health, and misled defendant and its officers by his statements 
regarding his condition.” 

The doctrine contended for by appellant, that a warranty must 
be strictly complied with, is fully maintained by the authorities 
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quoted in his brief. Mr. Bliss, in his work on Insurance, says : 
“ By introducing them, they stipulate, in effect, that they are so 
material that if not strictly complied with the whole contract is 
rendered void. A misstatement in a warranty is therefore fatal to 
the contract, although arising from the most innocent mistake, or 
from false information afforded by others, or from mere inadvert- 
ence, and as much so as if made with the most willfully fraudulent 
intent.” Section 36. In the case of Jeffries vs. Insurance Co. (22 
Wall. 53), the court says: “The proposition at. the foundation of 
this point is this: that the statements and declarations made in the 
policy shall be true. This stipulation is not expressed to be made 
as to important or material statements only, or to those supposed 
to be material, but as to all statements. The statements need not 
come up to the degree of warranties. They need not be repre- 
sentations even, if this term conveys an idea of an affirmation 
having any technical character. ‘Statements and Declarations’ is 
the expression; what the applicant states, and what the applicant 
declares. Nothing can be more simple. If he makes any state- 
ment in the application, it must be true. If he makes any declara- 
tion in the application, it must be true. A faithful performance of 
this agreement is made an express condition to the existence of a 
liability on the part of the company.” Again, on page 56: “ Many 
cases may be found which hold that where false answers are made 
to inquiries which do not relate to the risk, the policy is not neces- 
sarily avoided, unless they influenced the mind of the company, and 
that whether they are material is for the determination of the jury. 
But we know of no respectable authority which so holds, where it 
is expressly covenanted, as a condition of liability, that the state- 
ments and declarations made in the application are true, and when 
the truth of such statements forms the basis of the contract.” In 
the case of Insurance Co. vs. France (91 U. S., 512), the court adopts 
the reasoning in the above case, and adds: “It is only necessary to 
reiterate that all the statements contained in the proposal must be 
true; that the materiality of such statements is removed from the 
consideration of the court or jury by the agreement of the parties 
that such statements are absolutely true, and, if untrue in any re- 
spect, the policy shall be void.” In the case of Insurance Co. vs. 
Fletcher (117 U. S., 519), referred to in the brief of appellant, the 
insured made certain statements and representations respecting 
himself, his life, and his past and present health, to which he ap- 
pended a declaration warranting their truthfulness, and agreeing 
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that they should be the basis of any contract between him and the 
company, and that if they, or any of them, were in any respect un- 
true the policy which might be issued thereon should be void; and 
further agreeing that, inasmuch as only the officers of the home of- 
fice had authority to determine whether or not a policy should issue 
on any application, and as they acted only on the written state- 
ments and representations referred to, no statements or representa- 
tions made or information given to the persons soliciting or taking 
the application for the policy should be binding on the company, 
or in any manner affect its rights, unless they were reduced to 
writing, and presented at the home office, in the application. The 
statements and representations, with this declaration accompanying 
the application, and forming part of it, were forwarded to the home 
office. The policy recited that it was in consideration and upon 
the faith of the statements and representations contained in his 
application, all of which had been warranted by him to be true. 
In delivering the opinion of the court, Justice Field says: “ It was 
his duty to read the application he signed. He knew that upon it 
the policy would be issued, if issued at all. It would introduce 
great uncertainty in all business transactions if a party making 
written proposals for a contract, with representations to induce its 
execution, should be allowed to show, after it had been obtained, 
that he did not know the contents of his proposals, and to enforce 
it, notwithstanding their falsity as to matters essential to its obli- 
gation and validity. Contracts could not be made, or business 
fairly conducted, if such a rule should prevail. * * * But here 
the right is asserted to prove, not only that the assured did not 
make the statements contained in his answers, but that he never 
read the application, and to recover upon a contract obtained by 
representations admitted to be false just as though they were true. 
If he had read even the printed lines of his application, he would 
bave seen that it stipulated that the rights of the company could in 
no respect be affected by his verbal statements, or by those of his 
agents, unless the same were reduced to writing, and forwarded, 
with his application, to the home office.” 

We think there is a material difference between the undertaking 
by the insured in that case and in the one before us. In that case 
he agreed that he would be bound by the statements as written 
down, and that no statements not written down should be binding 
on the company, or in any manner affect its rights. In the case 
before us the agreement of the insured was that his answers made, 
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or to be made, to the medical examiner were warranted to be true. 
He did not warrant that his answers would be written down cor- 
rectly by the medical examiner, or that the answers given by him 
would be correctly reported to the company. While the doctrine 
of warranty will be strictly applied, it should be as strictly limited 
to the precise undertaking of the party making it. If, beyond re- 
quiring that the insured should warrant the truth of all answers 
given by him, the company intended, as it had the right to do, that 
he should also warrant that his answers should be correctly written 
down and reported, and that he would warrant them, not only as 
given by himself, but as written down, the agreement could have 
been made to so express, and it ought to have been done. The 
charge as requested by the defendant, as above stated, and refused 
by the court, reading that if the jury found from the evidence 
that said “ written” answers were “in any respect” untrue they 
should find for the defendant, extended the warranty of the insured 
so as to bind him for the truth of the answers as written, instead 
of their truth as given by him. In view of the fact that plaintiff's 
contention was that the insured gave true answers to the questions, 
which were incorrectly written down and reported by the medical 
examiner, and that the insured did not read the answers, or sign 
the paper containing them, which there was evidence tending to 
support, we think the charge was incorrect in this particular. The 
signature of the insured, being at the beginning of the examination 
instead of at its close, seems to us to have been required to be 
placed there as one means of identifying him as the person who 
had made the application, rather than for the purpose of binding 
him, as a party, for the truth of the contents of the paper. The 
assumption in the charge that the insured “ had his answers to said 
questions put down in writing by the medical examiner” finds 
nothing in the evidence to support it. The direction to find for the 
defendant, if the jury should find the written answers were in “ any 
respect” untrue, was, we think, if no other objection to it existed, 
inapplicable to this case, and tended to mislead the jury. Under it, 
the jury would have been required to consider every answer of the 
insured, whether any contention existed over it or not, and however 
difficult it might have proved for them to separate answers really 
proceeding from the medical examiner himself from those made by 
the insured; and, if they believed any one answer was in any par- 
ticular untrue, they could have found against plaintiff for that rea- 
son. No charge on the subject should have been given that was 
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not confined to such questions and answers as were put in issue by 
the pleadings and evidence, and the one requested should not have 
been given, because not so limited. What we have said about the 
charge is applicable to the assignment of error with regard to over- 
ruling defendant’s motion for new trial, predicated upon the same 
ground. While the insured cannot, as is contended for by appel- 
lant, be held bound as a warrantor for the truth of the answers as 
written, it does not by any means follow that he was under no ob- 
ligation about their being correctly written down, in so muck as 
that depended upon him, or was properly within his control. He 
had undertaking to make true answers; and he must be presumed 
to have known that the object in having them written down was to 
furnish information to the absent officers of the corporation of ma- 
terial importance to them in determining whether or not they would 
execute the contract. Where there were no circumstances to ex- 
cite his suspicion to the contrary, we see no reason, however, why 
he may not have trusted to the medical examiner’s correct and hon- 
est performance of his duty. We do not think his contract, or the 
exercise of ordinary prudence, demanded of him to assume that 
there was any want of capacity, care, or honesty upon the part of 
the medical examiner, or make it his duty to assume the exercise of 
a supervisory power over the work of that officer. Asa general rule, 
no doubt, the subjects of insurance will be but little qualified for 
such a task. If, however, it did by any means come to the knowl- 
edge of the insured that answers given by him had been incor- 
rectly written down, it then became his duty to see that the proper 
corrections were made; and, if he failed to do so, then, although 
not bound by a warranty, plaintiff ought now to be held estopped 
from disputing them as written; and if, under such circumstances, 
incorrectly written answers materially affected the risk, aud the is- 
sue was properly raised by the pleadings, and sustained by the evi- 
dence, a recovery ought not to be had. We deem it sufficient to 
say that we do not think this character of issue was presented by 
the pleadings or the charge of the court, and the record before us 
suggests that the evidence upon it would have been thoroughly 
conflicting, and amply sufficient to support a verdict in favor 
of plaintiff. 

The defendant alleged in its answer that the insurance was taken 
out by plaintiff as a speculative and wagering policy. It was proved 
that plaintiff loaned to the insured the money with which he paid 
the required premium. The corporation's agent through whom the 
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insurance was effected was permitted to testify to the negotiations 
preceding the application, tending to show that both the plaintiff 
and the insured were urged by the agent of the corporation to ap- 
ply for insurance; that the premium was paid by the insured; and 
that he first thought of making the minor children of the plaintiff 
the beneficiaries of the policy, but he finally concluded not to do 
so, because, in the event of his own marriage and desire to change 
the beneficiary to one more nearly connected with himself, it would 
be easier accomplished if his brother was the beneficiary than it 
would be if his minor children were the beneficiaries. The appli- 
cation for insurance contains the following questions and answers: 
“Is any negotiation for other insurance now pending or contem- 
plated?” to which the insured answered, in writing, “No.” “Hasa 
policy ever been applied for which was not thereafter issued, or 
which, if issued, was modified in amounts, kind, or rates? If yes, for 
what company, and when?” to which the insured answered, in writ- 
ing, “ No.” There was conflicting evidence as to whether the insured 
had not applied for membership in an order known as the “ Legion 
of Honor.” Plaintiff was permitted to prove, by the agent of the 
corporation by whom the application was secured, that pending ne- 
gotiations between him and the insured, and before the insured 
made answer to said questions, he (the insured) asked him (the 
agent) “ what was meant by that,—if it referred to assessment com- 
panies or mutual companies.” Witness explained that it did not; 
and the insured then said he had made application to the Legion 
of Honor for assurance, whereupon witness told him that the Legion 
of Honor was a mutual company, and was not regarded as a life 
insurance company, and he was instructed by the general agent. of 
defendant not to consider them as assurance companies. We think 
the evidence was properly admitted in each instance. On the issue 
as to whether it was a wagering policy, the statements made by the 
witness were pertinent, and have no tendency to control any writ- 
ten evidence or the contract. Nor can we see any impropriety in 
permitting the agent of the corporation to give the subject of the 
insurance information about facts proper for him to know. Lodges 
that furnish insurance tu their members may also perform other im- 
portant functions, and a rejection of an applicant by one of them 
would not necessarily be predicated upon his unfitness for insur- 
ance. It may be a rule of the defendant company not to treat such 
societies as coming within the meaning of the question, and, if it is, 
we are not able to perceive any sufficient reason why the fact that 
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the statement was made may not be proved. Outside of the evi- 
dence objected to, the record fails to show that the insured in fact 
ever made an application for such membership, or that he was ever 
rejected. 

It is contended that the plaintiff had no insurable interest in his 
brother’s life, wherefore the cause of action sued upon was a wager- 
ing contract, and void, as against public policy. The rule is stated 
generally, in Bliss on Life Insurance, § 7, that “no person ean pro- 
cure a valid insurance upon a life, unless he has an interest in such 
life.” The Supreme Court of the United States, in the case of In- 
surance Co. vs. Schaefer (94 U.S., 460), say: “It is generally agreed 
that mere wager policies, that is, policies in which the insured party 
had no interest. whatever in the matter insured, but only an interest 
in its loss or destruction, are void, asagainst public policy. * * * 
It is well settled that a man has an insurable interest in his own 
life, and in that of his wife and children; a woman, in the life of 
her husband; and the creditor, in the life of his debtor. Indeed, 
it may be said generally that any reasonable expectation of pe- 
euniary benefit or advantage from the continued life of another 
creates an insurable interest in such life; and there is no doubt 
that a man may effect an insurance on his own life for the benefit 
of a relative orafriend. * * * The essential thing is that the 
policy shall be obtained in good faith, and not for the purpose 
of speculating upon the hazard of a life in which the assured has 
no interest.” In the case of Price vs. Knights of Honor, Chief 
Justice Willie, speaking for this court, said: ‘It is almost univer- 
sally conceded that policies procured by persons having no interest 
in the life of the insured are void at common law, as against public 
policy:” 68 Tex., 366,45. W. Rep., 633. In the case of Insurance 
Co. vs. France (94 U. S., 561), it appears that the insurance was ap- 
plied for by Chew on his own life, for the benefit of his sister, Lu- 
cetta P. France, who was a married woman, and in no way depend- 
ent on her brother for her support. The evidence tended to show 
that Mrs. France had at different times loaned her brother $2,400. 
The insurance was $10,000. At the time the policy was issued, 
Chew was unmarried, but was engaged to be married, and was in 
fact married the next day. The policy was held “sustainable at 
law, on account of the nearness of the relationship between the 
parties, and especially as Mrs. France, at the time the insurance was 
effected, was one of Chew's next of kin, prospectively interested in 
his 23tate as a distributee.” The doctrine is well settled by the 
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weight of authority that a person not having an insurable interest 
in the life of another cannot take and hold by an assignment a pol- 
icy upon the life of such other person, and that a creditor can only 
take and hold such a policy, by assignment, to an extent sufficient 
to secure his debt: Cammack vs. Lewis, 15 Wall., 643; Warnock 
vs. Davis, 104 U. S.,, 782; Price vs. Knights of Honor, 68 Tex., 366. 
It is contended by appellee that every person has an insurable in- 
terest in his own life, and that when he is the actor, he may take 
out an unlimited amount of insurance upon his own life, and make 
it payable to whoever he may please, as beneficiary, without regard 
to such person’s having an insurable interest in his life. In Bliss 
on Life Insurance, it is said: ‘A person has undoubtedly an in- 
surable interest in his own life, and that interests supports a policy 
whether he makes the loss payable to himself, his executors, or his 
assigns, or to a nominee or appointee named in the policy. Nor is 
a policy obtained by one on his own life, for the benefit of another, 
which latter advances the premium, necessarily void. The question 
is whether the policy was in fact intended to be what it purports 
to be, or whether the form was adopted as a cover for a mere wager. 
If the plaintiff and the insured confederate together to procure a 
policy for the plaintiffs benefit, when he is not, and does not ex- 
pect to be, a creditor of the insured, and with a view of having the 
policy assigned to him without consideration, the policy is void.” 
Section 26. The only distinction we can see in any case between 
the assignment of a policy taken by a person on his own life to one 
having no insurable interest, and the designating such person, 
without insurable interest, in the original transaction as the bene- 
ficiary, is that the insurer may not know of the assignment, but 
would necessarily be aware of the designation in the policy. So 
far as the question of public policy is concerned, we can see no 
substantial distinction between the two proceedings; and, if one 
isinvalid, it seems to us the other ought to be held equally so. An 
assignment of a valid policy to one having no insurable interest in 
the life insured does not invalidate the policy. The assignee may 
collect and apply the proceeds, if he is a creditor, to the extinguish- 
ment of his own debt, and such sums as he may have disbursed 
for the purpose of keeping the policy alive; and the surplus may 
be collected for the benefit of the heirs of the person whose life was 
insured. We see no reason why the same rule may not be applied 
to a person designated in the policy as the beneficiary, treating 
him, when he has no insurable interest, as an assignee, appointee, 
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or trustee, to receive the proceeds for whoever may be lawfully en- 
titled to enjoy them. The insurer will then be required to pay 
the sum it has promised to pay, and the money cannot be appro- 
priated by anybody not having a legitimate right to it. The exact 
degree ef relationship that must exist between two persons to give 
one an insurable interest in the life of the other, on account of the 
relationship alone, we have not found to be clearly defined. Broth- 
ers and sisters seem to be on the dividing line. Whether that de- 
gree of relationship can be included, has been disputed. The case 
of Insurance Co. vs. France is an authority in support of the propo- 
sition that it may be included, and we are unwilling to hold that it 
ought to be excluded. To what extent a creditor may insure the 
life of his debtor is not announced when it is decided that he can 
only appropriate of such insurance an amount sufficient to pay his 
debt and interest. He must be allowed to provide for a sum suffi- 
cient, when collected, to cover his demand, and such disbursements 
as may be required to keep the policy in force, with accrued inter- 
est. The sum required for the purpose may very many times ex- 
ceed the debt. It would be an extreme case in which a court would 
be justified in saying that the amount secured was too great. 
When the insurance is obtained by a person on his own life, and 
made payable originally, or by assignment, to another, having none, 
vr only a limited insurable interest in his life, as the surplus, after 
the payment of the charges, will go to the party whose life is in- 
sured, we see no reason for limiting the amount for which the in- 
surance may be taken out. When the insurance is not contracted 
for by the person whose life is insured, but by a creditor, in his own 
name, so that there is no party to the contract except himself and 
the insurer, it becomes immaterial what amount may be contracted 
for, as no more will be collected than will be ultimately sufficient to 
discharge his debt and disbursements on the policy, including in- 
terest upon both. We find no error in the proceedings, and the 
judgment is affirmed. 
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SUPREME COURT OF WISCONSIN. 


KIRCHER 
Us. 
MILWAUKEE MECHANICS’ MUTUAL INS. CO.* 


The use by the tenants of a portion of insured premises in shaving hoops, for 
a period of one week, terminating three days before the fire, where the 
premises were insured ‘‘as a dwelling-house to be occupied by tenants,” 
is not a substantial breach of the conditions of a policy making it void if 
the premises should be used in whole or in part for any other purpose 
than as a dwelling-house, or if the risk should be increased without the 
company’s consent, the jury having found that such use did not materi- 
ally increase the risk. It is a question of fact fora jury whether such 
use materially increased the risk. The question involves no such special 
knowledge as to render expert testimony admissible. 

The fact that the plaintiff testified as to the value of the building, though 
immaterial, is not ground for reversal, as it affected no substantial right 
of the defendant. 


This action is to recover damages by reason of loss by fire of a 
two-story frame dwelling-house, January 10, 1886, upon a policy of 
insurance issued to the plaintiff by the defendant on or about Oc- 
tober 1, 1884, containing the following provisions: “It is also 
agreed by and between the assured and the company that this pol- 
icy shall be wholly void under any one or more of the following 
conditions, to wit: * * * (6) Ifthe premises shall at any time 
be occupied or used, in whole or in part, for any purpose, whether 
manufacturing or otherwise, different from that set forth in the ap- 
plication, or written in this policy, without the consent of this com- 
pany indorsed hereon. * * * (8) If the risk shall be increased 
by means within the control of the assured, without consent thereto 
indorsed hereou.” The answer consisted of denials and an alleged 
forfeiture of the policy by reason of mis-occupation and misuse of 
said dwelling-house, or some part thereof. At the close of the trial 
the jury returned a special verdict to the effect that the plaintiff's 
tenants used the second story of said building in shaving hoops fora 


* Decision rendered, October 15, 1889. 
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period of one week previous to the fire, but that such use ceased on 
Thursday night before the fire,and that such use did not materially 
increase the hazard and risk; that the plaintiff paid or caused to 
be paid to the defendant’s ageut for the defendant the sum of $11.75 
as and for the premium for said insurance, and for the survey and 
application therefor. Upon motion of the plaintiff, judgment was 
thereupon rendered in his favor upon such special verdict. From 
that judgment the defendant brings this appeal. 


Winger, Fianpers, Suirx, Borrum & Vinas, for Appellant. 
J. E. McMotten, for Respondent. 


Cassopay, J. (after stating the facts as above.) 

The mere fact that the plaintiff was allowed to testify to the 
value of the building was not such an error as should work a re- 
versal. True, it was immaterial upon any of the issues submitted, 
but it affected no substantial right of the defendant, and hence is 
not ground for reversal. Section 2829, Rev. St. The same is true 
respecting the answer of the witness Dick as to his seeing Noah 
Welch and others outside of the house on Friday before the fire, 
with hatchets and axes, and saying that they were going into the 
woods to cut poles. So far as the statement tended to prove any- 
thing it was favorable to the defense, since it might be inferred 
therefrom that Welch intended to continue the use of a portion of 
the building in shaving hoops. 

The question whether such use of the second story of the build- 
ing materially increased the hazard and risk was one of fact for the 
jury. It was fairly submitted to them. There appears to be evi- 
dence sufficient to sustain their findings. We are unwilling to hold 
that the jury were concluded upon that point by the testimony of 
“men skilled in the business of insurance.” In fact, the question 
presented involved no such special skill or knowledge as to render the 
“opinion ” of sueh alleged experts admissible : Veerhusen vs. Rail- 
way Co., 53 Wis., 689; Joyce vs. Insurance Co., 45 Me., 168; Law- 
son, Exp. Ev., 203. 

There was no error in allowing counsel to comment upon the fact 
that two persons who, according to one of the defendant’s wit- 
nesses, went into the room with him where the hoop-poles were 
being shaved, had not been called as witnesses: Baker vs. State, 
69 Wis., 41, 33 N. W. Rep., 52. 

The only question presented by the record requiring serious con- 
sideration is whether the use of the second story of the building in 
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shaving hoops by the plaintiff's tenants, as found by the jury, was 
such as to work a forfeiture of the policy. Such use continued for 
one week, and terminated three days before the fire. Such use did 
not materially increase the hazard and risk, and in no way contrib- 
uted to the injury. In the portion of” the policy quoted in the 
statement of facts it was, in effect, agreed that if the premises 
should at any time be occupied or used, in whole, or in part, for 
any purpose, whether manutacturing or otherwise, different from 
that set forth in the application or written in the policy, without the 
consent of the company indorsed thereon, the same should wholly 
avoid the policy. In the contract of insurance, the building is, in 
effect, described “as a dwelling-house, to be occupied by tenants 
for three years;” and it appears that at the time of making the con- 


tract, it was in fact occupied by three different families as tenants. 
Beyond question the clause of the policy referred to was a continu- 
ing warranty that such occupation or use of the building as a dwel- 
ling-house, in whole or in part, should not be “for any purpose, 
whether manufacturing or otherwise, different from that set forth ”- 
in such contract of insurance : Blumer vs. Insurance Co., 45 Wis., 
622, 48 Wis., 535; Wakefield vs. Insurance Co., 50 Wis., 532; Copp 


vs. Insurance Co., 51 Wis., 637; Fitzgerald vs. Insurance Co., 64 
Wis., 465; Bonneville vs. Assurance Co., 68 Wis., 298; Hankins vs. 
Insurance Co., 70 Wis.,1. This being so, a substantial breach of 
such warranty would avoid the policy, even where the transaction 
constituting such breach in no way contributes to such loss. Id. 
But to prevent such forfeiture the court is bound to construe such 
contract “as strongly against the insurer, and as favorably for the 
insured as its terms will reasonably permit.” Id. Wakefield vs. 
Insurance Co., supra. Hence the rule is pretty well settled that in 
order to work such forfeiture a substantial breach must be estab- 
lished : Insurance Co. vs. Carpenter, 4 Wis., 29; Waketield vs. In- 
surance Co., supra; Copp vs. Insurance Co., supra; Billings vs. In- 
surance Co., 20 Conn., 139: Loud vs. Insurance Co., 2 Gray, 221; 
Hall vs. Insurance Co., 6 Gray 185; Insurance Co. vs. Simmons, 30 
Pa. St., 299; Martin vs. Insurance Co., 44 N. J. Law, 485; Williams 
vs. Insurance Co., 31 Me., 219; Insurance Co. vs. Foster, 90 IIL, 
121. The question recurs whether the misuse here complained of 
constituted such substantial breach. It will be observed that the 
building at no time ceased to be occupied by the three tenants 
named, nor at any time ceased to be used by them respectively asa 
dwelling-house. It would be difficult to prescribe any fixed limita- 
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tions to the ordinary use, alike applicable to all sorts of dwelling- 
houses, wheresoever located and by whomsoever occupied. In 
some portions of the same city the ordinary use would be very 
different than in other portions; and even in the same portion of a 
city the ordinary use by some persons may be very different than 
by other persons. The difference is perhaps still greater in distant 
portions of the country, depending upon the business and charac- 
ter of the occupant, and whether he is located in a well-established 
community or on the border, or in a lumbering, mining, or farm- 
ing district. In contracting for insurance upon a dwelling-house 
such diversity in the ordinary use must be regarded as in the con- 
templation of the parties. In view of the authorities cited, and 
many others which might be cited, we must hold that the incidental 
use by the tenants of the second story of the building in shaving 
hoops for the period mentioned was not a substantial breach of the 
conditions of the policy; especially where, as here, such use in no 
way contributed to the loss, and did not materially increase the 
hazard and risk. We find no material error in the record. The 
judgment of the circuit court is affirmed. 


ee 


SUPREME COURT OF INDIANA. 


PHCENIX INS. CO. 
vx, 
THOMAS STARK.* 


The application was filled up by a canvasser of the company who had limited , 
powers. He omitted answers to several questions, and the applicant 
signed the document in that incomplete condition. Subsequently the 
answers in regard to value, incumbrance, and ownership were filled in, 
which answers were sworn by the insured to be, as to him, false and 
fraudulent. 

Held, That an agent who is authorized to solicit and take applications for in- 
surance must be regarded as acting within the scope of his authority in 
preparing such applications, and if in so doing he fraudulently inserts 
false answers to interrogatories without the knowledge or fault of the 
applicant, the company giving such agent employment must suffer, and 
not the insured. 


J. McCase & Son, for Appellant. 
Nevetr & Havens, for Appellee. 


* Decision rendered, October 29, 1889. 
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Correy, J. 

This was an action in the usual form, on a policy of insurance ex- 
ecuted by the appellant to the appellee insuring him against loss 
by fire on his dwelling-house, and the household goods therein con- 
tained. The appellant answered in five paragraphs; the first being 
a general denial. The second avers that the policy was issued upon 
a written application made by the appellee, and taken by a special 
agent with limited powers to take and forward applications for in- 
surance only, and that in said application the appellee represented 
and warranted that there was no incumbrance on the land upon 
which said dwelling-house was situated, whereas in truth and in 
fact there was then and there a mortgage for the sum of $1,400 to 
R. H. Cochran, which wasa valid subsisting lien upon said Jand; by 
reason of which said policy of insurance.is void. The third para- 
graph avers that the policy in suit was issued upon the faith of a 
written application made by the appellee, taken by the agent men- 
tioned in the second paragraph of the answer, and that in said ap- 
plication the appellee represented and warranted that the land 
whereon said dwelling-house was situated was of the value of $50 
per acre, where as in truth and in fact said land was worth the sum 
of $35 per acre and no more; by reason of which said policy is 
void. ‘Che fourth paragraph of the answer avers that the policy of 
insurance in suit was issued upon a written application made therefor 
by the appellee, taken by the agent named in the second paragraph 
of the answer, and that in said application the appellee represented 
and warranted that the said house was only four years old, whereas 
in truth and in fact said house was eight years old; by reason of 
which said policy of insurance is void. The fifth paragraph is the 
same as the others, so far as it relates to taking the written applica- 
tion for the policy and avers that in said application the appellee 
represented and warranted that said house was then of the cash 
value of $1,200, whereas in truth and in fact it was of the value of 
$800 and no more; by reason of which the policy in suit is void. 
The appellee replied to these several answers in two paragraphs; 
the first being a general denial. The second paragraph is in the 
nature of a special non est factum to the application set out with 
the answers, and avers, im substance, that said application was 
brought to the appellee by one T. W. Howard, the agent of the ap- 
pellant, in the form of a printed blank, who read the same over to 
the appellee; that he answered the questions therein contained 


truly and correctly, the said agent undertaking and promising to 
VoL. XIX.—14. 
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write the said answers correctly, and undertook to fill out said ap- 
plication; that he answered that said house. was, in his judgment, 
worth about $800 and that the same was about eight years old; 
that the real estate upon which said house was situated was incum- 
bered by mortgage to the amount of $1,400 and that said land was, 
in his judgment, of the value of dollars per acre, and that said 
agent then and there informed the appellee that it was wholly un- 
necessary to answer said questions and then and there left the blanks 
for the answers to said questions wholly unfilled and blank; that 
the appellee being wholly ignorant of such business, relied upon 
the statements of said agent and did not require said blanks to be 
filled; that he had no knowledge of any limitation on the power of 
said agent, and that said application was so blank when he signed 
and delivered the same to said agent; that he never afterwards au- 
thorized anyone for him to fill said blanks with the words which ap- 
pear therein, or in any other manner; that said answers have been 
written therein since he signed and delivered said application and 
while the same was in the possession of the applicant without his 
knowledge or consent, and that all such answers are, as to him, false 
and fraudulent; that the appellant accepted said application so 
signed by him as aforesaid, and issued to him the policy in suit with 
full knowledge of all the facts aforesaid, and that said blanks were 
in said application unfilled when he signed the same, and that he 
had fully and truly informed appellant's agent as to all said facts 
and with said knowledge received and has ever since retained ap- 
pellee’s money paid as a premium for said insurance and still re- 
tains the same, wherefore, etc. This reply is sworn to by appellee. 
A trial of the cause before a jury resulted in a verdict for the ap» 
pellee, upon which the court rendered judgment. No motion for a 
new trial was filed. The assignment of errors calls in question the 
sufficiency of the complaint in the cause, and the sufficiency of the 
second paragraph of the reply.. The policy of insurance before us 
contains a provision to the effect that, “if the assured shall not be 
sole and unconditional owner in fee of said property, then this pol- 
icy shall be void,” and it is contended by the appellant that the 
complaint is bad because it does not aver that the plaintiff was the 
sole and absolute owner of the property covered by the policy in 
suit. The complaint does aver that appellee was the owner of the 
property destroyed at the time of its destruction. In the case of 
Dow vs. Mining Co. (31 Cal., 649), it was said that an owner is he 
who has dominion of a thing, real or personal, corporeal or incor- 
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poreal, which he has a right to enjoy and to do with as he pleases, 
even to spoil or destroy it as far as the law permits unless he be 
prevented by some agreement or covenant which restrains his 
rights. Inthe case of Converse vs. Kellogg (7 Barb., 597), it is 
said that ownership is the right by which a thing belongs to an in- 
dividual, to the exclusion of all other persons. Without entering 
into a discussion as to whether these definitions are strictly accu- 
rate in the absence of a motion to make the complaint more specific, 
we think that the general allegation in’ the complaint that the ap- 
pellee was the owner of the property insured was sufficient: In- 
surance Co. vs. Pickle, 119 Ind., 226, 21 N. E. Rep., 546; Ins. Co. 
vs. Rowe, 117, Ind., 202. 

It is further urged that the complaint is defective in not setting 
out a copy of the application upon which the policy in suit was is- 
sued; but it is now settled in this state that it is not necessary to 
file a copy of the application with the complaint: Insurance Co. 
vs. Monninger, 18 Ind., 352; Insurance Co. vs. Cannon, 48 Ind., 264; 
Insurance Co. vs. Kessler, 84 Ind., 310; Insurance Co. vs. Wiler, 
100 Ind., 92; Insurance Co. vs. Hazellett, 105 Ind., 212, 4 N. E. 
Rep., 582. 

It is also contended that the complaint is bad in not alleging 
that the policy in suit was issued upon a consideration; but it 
does not appear from the complaint, and the policy filed therewith, 
that the appellee executed his note for the agreed premium, which 
he subsequently paid. In our opinion, the complaint in contro- 
versy states a cause of action against the appellant and is not de- 
fective for the reasons urged against it in this court. 

It remains to inquire whether the second paragraph of the reply 
is sufficient. Where an agent is authorized to solicit and take up 
applications for insurance it must be held that he is acting within 
the scope of his authority in preparing such applications; and if 
in doing so, he fraudulently inserts false answers to interrogatories 
without the knowledge or fault of the applicant, the company giv- 
ing such agent employment must suffer, and not the insured who 
is without fault: Pickel vs. Ins. Co., 119 Ind., 226, 21 N. E. Rep., 
546, and authorities there cited. This case does not fall within the 
rule announced in Cox vs. Insurance Co., 29 Ind., 586. It cannot 
be successfully maintained that a party should be required to prose- 
cute a suit to reform an instrument of writing which was not under 
his control, and which he never executed. In the case of Insurance 
Co. vs. Allen (109 Ind., 273, 10 N. E. Rep., 85), the agent who took 
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the application for insurance wrote therein a false description of the 
location of the property without the knowledge or consent of the 
insured; and in commenting on that fact this court said:— 

If this misdescription of the location of the personal property was so writ- 
ten into the application, without the knowledge or consent of the plaintiffs, 
it was a fact which they were entitled to aver in their complaint and prove 
at the trial without asking a reformation either of the application or of the 
policy of insurance issued upon it. The writing into the application the al- 
leged misdescription in question by the defendant’s agent, without the 
knowledge or consent of the plaintiff, estopped the defendant from setting 
up such misdescription as a defense to the action. These general principles 
governing actions on policies of insurance are well recognized by numerous 
authorities. 

Then follows a list of authorities which we think fully sustain the 
language used by the court as above quoted. In our opinion, the 
reply in this case was sufficient. We find no error in the record 
for which the judgment of the circuit court should be reversed. 


Judgment affirmed. 


a 


SUPREME COURT OF MICHIGAN. 


KEYSER. ) 


US. y 


HARTFORD FIRE INS. €o.*} 


The policy provided that it should be void if the insured should have or 
should thereafter make any other insurance whether valid or invalid. A 
policy previously taken out contained a similar provision. 

Held, That the first policy being in effect immediately before the second was 
made, the latter was invalidated by a violation of its condition. 


P. H. Puiturs, for the company, Appellee. 
Arxiyson & Vance, for Keyser, Appellant. 
SHERWOOD, J. 

The action in this case is brought to recover the amount claimed 
to be due on a policy of insurance after due proofs of loss sustained 
had been made. The policy was issued to the plaintiff, December 
3, 1883, and was to continue in force against the defendant company 
for three years. On the thirtieth day of July previous, the plaintiff 





~®* Decision rendered, July 7, 1887. 
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obtained a policy in the Glens Falls Insurance Company, which was 
to continue three years, on which he paid $5.25 premium, covering 
the same property. This policy contained the following clause: 
“This policy shall be void in each and every of the following cases, 
* * * » among which was this: ‘‘If there is now, or during the 
continuance of this policy shall be, any other insurance on the prop- 
erty herein specified, or any part thereof, whether valid or not.” 
Shortly after receiving the last-named policy, the plaintiff alleges 
that he was informed that the company was not good, and, believ- 
ing his information to be true, it was his intention to abandon his con- 
tract with it, and with such intention he went to the agent of the 
Hartford Company, and took out the policy declared upon. This 
policy contains the following clause, viz: “If the assured under this 
policy shall have, or shall hereafter make, any other insurance on 
the property hereby insured, whether such other insurance is valid or 
invalid, without the consent of this company written hereon, * * * 
then, and in every such case, this policy shall be void.” The plaint- 
iff said nothing to the agent of either company of what he had 
done at or after the time of obtaining the policies, or at the time he 
made application therefor, until after the fire occurred which de- 
stroyed his property; and they protested that he at all times relied 
upon the contract he had with the plaintiff, and never upon his 
Glens Falls policy, and never at any time intended to effect the 
double insurance, and never supposed he had done so. 

To the plaintiff's declaration upon the Hartford policy, claiming 
damages to the amount of $1,000, the defendant, by its attorney, 
pleaded the general issue, and gave notice that it would show upon 
the trial want of notice of the Glens Falls insurance, when it issued 
its policy to the plaintiff, who concealed the existence of such policy 
from the defendant, and its agents, and that said plaintiff attempted 
to commit a fraud upon the defendant in obtaining said policy; that 
in the proofs of loss made to the defendant company plaintiff falsely 
swore that there was no other insurance upon the property obtained 
by him; and that, in consequence of the facts pleaded, the complain- 
ant forfeited all right to recover against the defendant, and that, in 
consequence of the false representations of the plaintiff in obtaining 
his policy of defendant, the same was void, and never of any force. 

The cause was tried in the St. Clair circuit, before Judge Stevens 
with a jury, and at the close of the trial he instructed the jury as 
follows: “This action is brought to recover upon this insurance 
policy issued by the Hartford Insurance Company. There is no 
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dispute between the parties in respect to the principal features in 
the case; viz., that the insurance company issued this insurance 
policy, and prior to the time it was issued, an insurance policy, 
covering substantially the same property, had been taken out by the 
plaintiff in the Glens Falls Insurance Company. There is no ques- 
tion made but that the loss sustained by the burning of the prop- 
erty was equivalent in value to the amount covered by the insurance 
policy sued upon; but the defendant insists that the issuing of the 
second policy, without any writing to the effect that there was a prior 
insurance, and without bringing knowledge of such insurance home 
to the insurance company, defeated the policy that is in suit; and it 
is my conclusion, gentlemen, that such was the effect; that the sec- 
ond policy having been issued while there was an outstanding policy 
held by the plaintiff, that, under the contract contained in the con- 
dition of this policy, there could be no recovery, and there is no 
evidence in the case that would tend to show that after the knowl- 
edge of the prior insurance was brought to the notice of the defend- 
ant in this case, that it in any manner waived its rights to insist 
upon the invalidity of the policy on account of the prior insurance. 
Tkis being so, your verdict would necessarily be for the defendant.” 
And thereupon the jury, without leaving their seats, rendered a ver- 
dict for the defendant as directed by the court, upon which judg- 
ment was afterwards duly entered. 

It appears by the testimony in the case*that, after the plaintiff's 
property had been destroyed, the agent of the Glens Falls Company 
residing at Port Huron notified his company of the-same, and at 
once took the necessary action to ascertain the loss and its extent; 
and for that purpose the plaintiff met the company’s agent at his 
office in Port Huron, where he had prepared a statement of the loss 
for the plaintiff to sign, but which he neglected so to do. 

The plaintiff insists that by the terms of the Glens Falls policy it 
became invalid, and void by the issuance of the Hartford policy; that 
the act of issuing the Hartford policy rendered the other policy 
void; that, being void by the making of the second policy, there was 
no policy of insurance to operate on or affect the conditions of the 
Hartford policy; and that it continued and remained a valid and ex- 
isting insurance. There can be no doubt, I think, if the first policy 
was valid, and could be enforced when the second was made, under 
the facts stated, the second would be void as soon as made. The 
vital question in the case, then, is was the first policy in effect im- 
mediately before the second was made? There is no claim that 
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any misrepresentation was made at the time the plaintiff obtained 
the policy in the Glens Falls Company on either side. The plaint- 
iff paid the premium, and took his policy, and kept it until the loss 
occurred. He never offered to surrender it; neither did he have 
any treaty with the company upon that subject, or for its cancella- 
tion; and the agent at Port Huron who took the plaintiff's applica- 
tion, and gave him his policy, says he did not know of the Hartford 
policy until after the fire, and that they were notified of the fire by 
Keyser; that at the time the Hartford policy was taken the first 
policy was in full force; and I do not think there is any testimony 
in the case tending to prove to the contrary. The second policy 
appears to have been obtained by the plaintiff in direct violation on 
the part of the plaintiff of one of the conditions upon which its va- 
lidity rests, and he cannot escape the consequences. 

The authorities in our own court, cited by counsel in their briefs, 
while perhaps not exactly in point, have a strong tendency leading 
to the conclusion we have reached. The judgment must be affirmed. 
The other justices concurred. 


COURT OF APPEALS OF NEW YORK. 


O'BRIEN 
vs, 
HOME BENEFIT SOCIETY.* 


Where the insured gives true answers to the questions in the application, and 
an authorized agent who fills up the application inserts false answers, 
the company is responsible. 

Where a benefit society stipulates to pay such amount as may be secured 
by an assessment not exceeding a certain sum, and neglects to assess, it 
is not necessary to resort to equity to compel an assessment, an action at 
law may be maintained for damages caused by breach of contract. 

The measure of such damages is the amount which, according to the evidence, 
the assessment might have been expected to produce. 


Cuartes Buanpy, for Appellant. 
E. Countryman, for Respondent. 


* Decision rendered, Nov, 26, 1839. 
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Ear, J. 
This action was brought by the administrator of Peter O’Brien, 
deceased, té recover upon a certificate of membership issued to him 
upon his application by the defendant, as follows:— 


This is to certify that Peter O’Brien, of 15 Fayette Street, city of Albany, 
state of New York, has paid the sum of $12, being the amount required on 
application for membership, and is therefore accepted as a member of the 
Home Benefit Life and Accident Society of New York, in division B, subject 
to the conditions and requirements of the amended by-laws, rules, and regu- 
lations of the society, and stipulations contained in the application for mem- 
bership, and also to the conditions printed hereon. The membership entitles 
Peter O’Brien, atter the presentation of satisfactory proof of the affliction 
with disabling injury by accident of said member, subject to and in accord- 
ance with the charter, amended by-laws, rules, and regulations of the society, 
and of the conditions printed hereon, to nine dollars, weekly indemnity, not 
exceeding three months; or if said member shall have become permanently 
and totally disabled by accident for life, i. e., so as to preclude the possibility 
of ever following any vocation, or in the event of death, and upon satisfactory 
proofs thereof, the membership entitles Peter O’Brien, heirs or assigns, within 
ninety days after satisfactory proofs have been furnished to the officers of the 
society at the home office, to all of the amount realized from one assessment, 
not exceeding $2,000, payable at the home office of the society in New York; 
provided, said member continues to observe and comply with the conditions, 
requirements, and stipulations above referred to, and to duly pay the semi- 
annual dues and assessments of said society during membership; otherwise 
the membership, with all moneys paid to the society, and all claims against 
the same in his behalf shall be forfeited, and this certificate shall be null and 
void, without any notice to said member, or any action thereon being taken 
by this society. Given under the seal of the society, at New York, [L. s.] 
this 25th of April, 1884. : 


The application was taken from O’Brien by an agent of the de- 
fendant, and it contains the answers to various questions, some of 
which are as follows :— 


(1) Are you now in good health, and free from any disorder, infirmity, or 
weakness? Answer. Yes. (2) Have you ever had any of the following dis- 
eases? Ifso, state particulars and separate answer to each question. [to all 
of which he answered, ‘‘No.” Among the diseases enumerated was “‘ rheuma- 
tism.”] (3) What sickness, disease, or injury have you ever had? A. None. 
(4) When were you attended by a physician last, and for what complaint? 
A. None. (5) Name and residence of your usual medical attendant? A. 
None 


The application also contained the following :— s 


I further declare and agree that the statements and representations contained 
in the foregoing application and declaration, together with those made to the 
medical examiner, shall be the basis of the contract between me and the said 
society; that I hereby warrant the same to be full, complete, and true, whether 
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written by my own hand or not; and that if the same, or any of them, are in any 
respect untrue, the certificate which may be issued hereon shall be null and 
void and of no effect, and all moneys which may have been paid on account 
of such insurance shall be forteited to said society, and the said contract 
shall not become binding upon the society unless at the time of its delivery 
the applicant is in sound health and mind. 

O’Brien died on the 10th day of January, 1886, from the disease 
of rheumatism, which disease he had had for some years prior to 
his application, and he had been attended therefor by physicians, 
and the answers given to the questions above set out were untrue. 
The plaintiff made proofs of the death of O’Brien, and forwarded 
them to the defendant, and the defendant refused to make an 
assessment for the payment of his claim, alleging that it had been 
defrauded by the untrue answers given by O’Brien as to his health 
and the medical attendance upon him. Thereafter this action was 
commenced, and the plaintiff alleged in his complaint the member- 
ship of Peter O’Brien; his death; that the amount to which he was 
entitled under and in pursuance of the certificate was the sum of 
$2,000; that the defendant had neglected and refused to pay the 
same, or any part thereof; and he demanded judgment for $2,000, 
with interest. The defendant in its answer alleged, as a defense, 
among other things, the untrue answers of O’Brien contained in his 
application, and that they were false and fraudulent. The action 
was brought to trial, and a verdict was rendered in favor of the 
plaintiff. The judgment upon that verdict having been affirmed at 
the general term, the defendant appealed to this court. 

The application for membership taken by the defendant’s agent 
from O’Brien was signed by his mark. He did not read and was 
not able to read it, and it was not read to him, and there was evi- 
dence upon the trial that he gave correct answers to all the ques- 
tions contained in the application, but that his answers were incor- 
rectly written therein by the agent, without his knowledge or 
consent. There was also evidence given on the part of the defend- 
ant that the answers of O’Brien to the questions put to him were 
correctly written, just as he gave them, and the trial judge sub- 
mitted to the jury this evidence on both sides. He charged them 
that if O’Brien did not truly answer the questions the plaintiff 
could not recover; but that if he answered them truly, and the 
agent of the defendant did not write them in the application as 
they were given, the defendant was responsible for the mistake or 
fraud of its agent, and that in that event the untrue answérs would 
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furnish no defense to the action. The jury having found a verdict 
for the plaintiff, we must assume that, upon sufficient evidence, they 
found that O’Brien gave true and honest answers to the questions 
put to him, and that the untrue answers contained in the applica- 
tion were therein inserted by the agent of the defendant by fraud 
or mistake. That upon such facts the defendant has failed to sus- 
tain its defense of breach of warranty and fraud is abundantly 
established by the authorities in this state: Grattan vs. Insurance 
Co., 80 N. Y., 281, 92 N. Y., 274; Miller vs.“Insurance Co., 107 N. Y., 
292; Bennett vs. Insurance Co., 106 N. Y., 243. These authorities 
hold that where the insured gives true answers to the questions 
put to him as the basis of insurance, and an authorized agent of the 
insurance company inserts in the application false answers, the 
company, and not the insured, is responsible for the falsity, and 
that their falsity is no defense to an action upon the policy. 

There is no doubt that the complaint in this action sets forth an 
action at law to recover a money demand. The defendant contends 
that, if the plaintiffis entitled to maintain any action, it is only an 
action in equity to compel it to make and collect an assessment for 
the payment of plaintiffs claim, and that therefore the complaint 
should have been dismissed. By its certificate, and the conditions 
annexed thereto, and under its by-laws, the defendant agreed to do 
something, and that was to make an assessment upon its members 
for a death claim, and to pay the proceeds, not exceeding the stipu- 
lated amount. It is undoubtedly true that a suit in equity, could 
have been maintained upon the facts of this case to compel the 
defendant to make and collect an assessment, and to pay to the 
plaintiff the proceeds thereof. Such a suit, however, would have 
required complicated and tedious proceedings, and the plaintiff was 
not obliged to resort to it. When the defendant refused to make 
an assessment it violated its contract, and became liable to the 
plaintiff for the damages caused by such violation; and such dam- 
ages, like all damages for breaches of contract, can be recovered by 
an action at law. So it has been held in many analogous cases: 
Peck vs. Association, 5 N. Y., Supp., 215; Freeman vs. Society, 42 
Hun, 252; Cumming vs. Mayor of Brooklyn, 11 Paige, 596, 602; 
Fulmer vs. Association, 12 N. Y., St. Rep., 347; Fitzgerald vs. Asso- 
ciation, 5 N. Y., Supp., 837; Leuders’ Ex’r vs. Insurance Co., 12 
Fed, Rep., 465; Earnshaw vs. Society, 68 Md., 465; Jackson vs. 
Association, 73 Wis., 507; Burland vs. Association, 47 Mich., 424; 
Taylor vs. Relief Union, 94 Mo., 35; Protective Union vs. Whitt, 36 
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Kan., 760; Association vs. Lemke, 40 Kan., 142; Association vs. 
Riddle, 91 Ind., 84. 

Our attention is called by the learned counsel for the defendant 
to certain cases which uphold his contention. But those cited 
above, we think, stand upon the best reason. While upon the trial 
it was claimed on behalf of the defendant that this was an action 
at law, and that such an action could not be maintained against it, 
no claim was there made that the facts stated in the complaint 
were not sufficient for the maintenance of an action at law, if such 
an action was maintainable. The complaint is open to some criti- 
cism, but its alleged defects worked no harm to the defendant, and 
its objections to it came too late here. The plaintiff was therefore 
entitled to recover something; and what was the measure of his 
damages? Just what he lost by the defendant’s breach of its con- 
tract. He was entitled to have an assessment made and collected, 
and the proceeds thereof paid to him. What was the contract 
worth to him? and what ‘would the assessment have produced for 
him? It was incumbent upon the plaintiff to give evidence which 
would enable the jury to answer these questions. As the assess- 
ment was not made, it was impossible for the plaintiff to show 
accurately or precisely what such an assessment would have pro- 
duced. He was bound to give such evidence as the nature of the 
case permitted, bearing upon the matter of damages, and legiti- 
mately tending to prove their amount. We have carefully read the 
evidence, and we think there was sufficient to justify the verdict of 
the jury. These views dispose of the most material exceptions 
bearing upon the general merits of the case taken at the trial. 
There were, however, many exceptions taken on behalf of the 
defendant, both to the reception and exclusion of evidence having 
relation to the question of damages, which are also complained of. 
We have carefully scrutinized these exceptions, and we do not 
believe that they point out any material error to the prejudice of 
the defendant. Our conclusion, therefore, is that the judgment 
should be affirmed, with costs. All concur. . 
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COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


DARROW 
vs. 
FAMILY FUND SOCIETY.* 


Where a benevolent society promised to pay a claim from the death fund, and 
if not sufficient to make an assessment, and no assessment was made, an 
action at law for the amount will be sustained; a resort to equity to com- 
pel an assessment is not necessary. 

Under the statute of New York making criminal an attempt at suicide, 
successful suicide is not a crime, and is not a violation of a policy pro- 
vision against violation or attempted violation of any criminal law. 


Gero. Wiicox, for Appellant. 


Epaear T. Brackert, for Respondent. 


Bravbtey, J. 

The defendant is an insurance association, organized pursuant to 
chapter 175, Laws 1883. On January 14, 1885, James H. Darrow 
was adinitted as a member of the association by a certificate and 
policy or undertaking, whereby, upon the terms and conditions 
mentioned in it, the defendant bound itself to pay to the plaintiff, 
within sixty days after the requisite proof of death of such member, 
$5,000 “from the death fund of the society at the time of said 
death,” as in the policy “mentioned and provided.” This member 
died in December, 1885. The defendant denies its liability to the 
plaintiff; and one of its alleged defenses is that the money in its 
death fund at the time of the death of Darrow was not sufficient to 
pay the claim. By the contract it is provided that, whenever the 
death fund is sufficient to meet the existing claims by death “a call 
shall be made upon this entire class of membership in force,” in the 
manner provided, “for a mortuary payment as per mortuary rates,” 
referred to, “but not more than one call shall be made to meet one 
death;” and that 80 per cent of the net amount received from the 


* Decision rendered, November 26, 1889. 
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call shall be deposited in a bank, and be used for payment of death 
claims only, and the remaining 20 per cent shall be set apart as a 
reserve fund, to meet any contingency that may arise by reason of 
extra mortality; and that such reserve fund, so accumulated, shall, 
at the time and in the manner mentioned, be apportioned, and the 
surviving members credited with it. The members pay an admis- 
sion fee and annual dues, which produce a fund for expenses; but 
the death fund is supplied by assessment calls upon the members, 
and they are required to pay within thirty days from the date of 
the notice or call for payment. ‘Thus the association is enabled to 
make collection, after the death of a member, in time to meet the 
engagement assumed by the contract, by which it may take sixty 
days to pay the beneficiary. 

It is contended by the counsel for the defendant that its liability 
in an action at law upon its contract is dependent upon money 
being in the death fund, applicable to the payment of the claim; 
and that the extent of such liability, within the stipulated sum, is 
measured by the amount in that fund so applicable at the time of 
the death of the member on account of whose death the beneficiary 
seeks to recover. It is further argued that if the association fails 
to make the call, by way of assessment of the members, to supply 
the death fund to meet the demand upon it, the remedy of the 
beneficiary is, in equity, to require the defendant to proceed to 
make the assessment. While the promise to pay was to do so from 
the death fund at the time of the death of the member, the defend- 
ant, also, by the same contract, undertook to make the call upon 
the members, if that fund then was insufficient to meet the claim. 
The reasonable construction of these provisions, in view of the 
apparent purpose of the contract, is that the association should pay 
the amount to which the beneficiary might be entitled, and that it 
be paid from the death fund, if that is sufficient at the time of 
death, and, if not, the amount should be produced through the 
means provided for assessment of the members for the purpose. 
This is the duty of the defendant when the beneficiary is entitled to 
payment, and it arises upon the proper information of the death of 
the member. This duty is the contract undertaking of the defend- 
ant, supported by the power, without any order or direction of the 
court, to enable it to perform its promise to pay. Its purpose is to 
supply the means to do so; and there is no well-founded reason to 
support the claim that the sole remedy of a beneficiary entitled to 
payment is, in a court of equity, to compel the society to make the 
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call upon the members. The only method by which the defendant 
can supply itself with the means of performing its engagements to 
pay death claims is by assessment. And itis within the contempla- 
tion of the parties, as represented by the provisions of the contract, 
that the instrumentalities furnished will be employed by the asso- 
ciation to enable it to do so; and it cannot rely upon its failure to 
perform its plain duty in that respect to defeat a recovery. In this 
case, for reasons which will be referred to, the defendant did not 
intend to pay the claim in question, or any portion of it, and there- 
fore, as is evident, purposely omitted to exercise the means provided 
to raise the money to pay the plaintiff. What has already been 
said tends, to some extent, to meet the contention that a death 
claim is payable out of a particular fund, designated as the “death 
fund,” and that upon it depends the amount of recovery. The 
principle sought to be applied in support of that proposition is not 
applicable to the extent essential to its availability as a defense. 
The plaintiff in the complaint alleges that “the defendant has a 
sum sufficient in its death fund to pay the said sum so due to the 
plaintiff, or, if it has not, has members enough liable to call for 
assessment to pay the same to the plaintiffin full.” And it clearly 
appeared by the evidence that a single assessment of the members 
liable to call atthe time of the death of Darrow, on account of this 
claim, at the mortuary rates prescribed, would have produced a 
sum in excess of the amount which the defendant undertook by the 
policy to pay the plaintiff. And it must be assumed in this case, as 
nothing appears to the contrary, that the collection, through the 
means provided, of the requisite amount was dependent on no con- 
tingency, and, therefore, the funds were and are at the command 
of the defendant to make the payment. The assertion of the de 

fendant that it has not sufficient funds applicable to that purpose in 
hand to do so is founded upon its failure to perform the duty 
imposed upon it by the contract, and which it undertook to per- 
form, provided the plaintiff's alleged claim, resulting from the death 
of the member, was valid. 

It was alleged as a defense, and the defendant offered to prove 
on the trial, that the member, Darrow, died from the effects of 
poison taken by him, and which was administered by himself, with 
intent to take his own life. The evidence was excluded, and excep- 
tion taken. The fact that he committed suicide was no defense, 
unless it came within some condition of contract of insurance 
relieving the defendant from liability in such case: Fitch vs. In- 
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surance Co., 59 N. Y.,557. The provision relied upon to support 
the defense so alleged is the provision in the contract that it should 
“be void if the member herein shall die in consequence of a duel, 
or by the hands of justice, or in violation of, or attempt to violate, 
any criminal law of the United States, or of any state or country in 
which the member herein named may be.” The death of Darrow 
was in this state. At common law, suicide was a crime, and the 
consequence was the forfeiture of the chattels real and personal of 
the felo de se: 4 Bl.Comm.,190. It is not a crime in this state: 
Pen., Code, §§ 172, 173. The attempt to commit suicide is 
made a crime by the statute, which provides that “a person who, 
with intent to take his own life, commits upon himself any act dan- 
gerous to human life, or which, if committed upon or towards 
another person, and followed by death as a consequence, would 
render the perpetrator chargeable with homicide, is guilty of 
attempting suicide” (Id. § 174), and is guilty of a felony punish- 
able by imprisonment, ete. (Id. § 178.) While the attempt to com- 
mit suicide is a crime, the accomplishment of the purpose to do so 
isnot. Itis with much force urged on the part of the defendant 
that the criminally unlawful attempt preceded the death, and that 
it was no less a violation of law because such was the result or con- 
sequence of it; that, whether successful or unsuccessful, there was 
an attempt, within the statute. Although that may be so in some 
sense, in common parlance, an attempt to commit crime imports 
a purpose, not fully accomplished, to commit it. It is the attempt 
to commit suicide that is the crime, while the taking one’s own life 
is no violation of the criminal law. The attempt, in such case, to 
commit crime would be merely an unaccomplished purpose to 
attempt suicide, and therefore the peculiarity of the offense referred | 
to is such that it cannot come within the provision of the statute 
that “a person may be convicted of an attempt to commit a crime, 
although rt appears on the trial that the crime was consummated, 
unless the court, in its discretion, discharges the jury, and directs 
the defendant to be tried for the crime itself.” (Id. § 685.) As the 
attempt to commit suicide is the only crime involved in the purpose 
and act of a party having in view the taking his own life, it is not 
seen how there can, in the law, be recognized an attempt to com- 
mit the crime; for whatever may be done with the intent and 
purpose of suicide is involved in the attempt to do it, and thus 
constitutes an ingredient of the main and only offense. It must, 
for the purpose of question here, be assumed that Darrow had the 
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purpose of taking his own life, and that he fully accomplished 
such purpose. The result of his act, influenced by such intent, 
then, was his death. By the act of taking his own life he violated 
no criminal law, unless the attempt to do it may be distinguished 
from the act accomplished. An act is characterized by the purpose, 
when ascertained, of the party doing it, or by its result. If the act 
fail to accomplish its purpose, it constitutes an attempt; but, if the 
result of it is the consummation of the purpose, the act is not com- 
monly designated as an attempt. The common acceptation of 
terms used, and which do not necessarily have a technical mean- 
ing, is entitled to some consideration in the construction of con- 
tracts, where the intention of the parties is sought for, as it must 
be, in the language employed. For the purpose of upholding the 
contract of insurance, its provisions will be strictly construed as 
against the insurer: McMaster vs. Insurance Co., 55 N. Y., 222; 
Dilleber vs. Insurance Co., 69 N. Y., 256. When its terms permit 
more than one construction, that one will be adopted which 
supports its validity: Coyne vs. Weaver, 84 N. Y., 386; and it is only 
when no other is permissible by the language used that a construc- 
tion which works a forfeiture will be given to such an instrument: 
Hitchcock vs. Insurance Co., 26 N. Y., 69; Griffey vs. Insurance Co., 
100 N. Y., 417. The reason assigned for such rule of construction 
is that the insurer is supposed to have chosen the language to ex- 
press the terms of the contract, and it has become a rule of law 
that, if it be left in doubt whether words of the contract “ were 
used in an enlarged or a restricted sense, other things being equal, 
the construction will be adopted which is most beneficial to the 
promisee:” Hoffman vs. Insurance Co., 32 N. Y., 405, 413. There 
is nothing in the language of the policy to indicate that the defend- 
ant had reason to suppose that the promisee understood that suicide 
of the member came within its terms; and words may easily have 
been employed to embrace it within a condition, if it had been in the 
contemplation of the defendant as an act of forfeiture of the claim 
of the beneficiary upon the contract. Inasmuch as suicide is not a 
violation of the criminal law, the words do not necessarily or clearly 
import that the act which produces it is within the provision in 
question, or that it was within the intention of the defendant. And 
that is a sufficient reason why they should not be extended, or their 
meaning refined by interpretation, with a view to treat the act 
causing death as within the invalidating condition of the policy: 
Griffey vs. Insurance Co., supra. Thus far, the question has not 
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been considered whether the mere consequence or result of an act 
of the member in violation of criminal law would come within such 
provision. If literally construed, it might not. The contract is 
rendered void if the member “die * * * in violation of, or attempt 
to violate, any criminal law.” It is not death in consequence of the 
violation of law, but death in or during tbe act of violation of law, 
that is expressed by the words used: In Bradley vs. Insurance Co., 
45 N. Y., 422, the conclusion was warranted that at the time of his 
death the assured was engaged in the violation of law; and such 
was the case in Cluff vs. Insurance Co. (13 Allen, 308), where a policy 
on the same life, and containing the same provision, was the subject 
of the action, and the defense was the same: In Murray vs. Insur- 
ance Co. (96 N. Y., 614), the provision of the policy was that if the 
assured should die “in, or in consequence of, * * * a violation of 
the laws,” ete., the policy would be void. It may be, if the mortal 
injury in received while the assured is engaged in the criminal act, 
that the death following as the consequence comes within the im- 
port of the provision. But the view taken renders it unnecessary to 
consider that question, and no opinion is expressed upon it. The 
conclusion is that the death of the member by suicide did not, 


within the meaning of any provision of the policy, render it, for that 
reason, void; and therefore the exclusion of the evidence upon that 
subject was not error. No other question requires the expression 
of consideration. The judgment should be affirmed. All concur, 
except Haight, J., not sittfng. 


SUPREME COURT OF PENNSYLVANIA. 


NATIONAL FIRE INS. CO. 
US. 
BROWN.* 


The affidavit of defense set up fraudulent proofs and reserved the right to set 
up other defenses at the trial. 


Held, That this was not a waiver of the right to set up the limitation clause 
at the trial, nor does the offer to settle the suit at a term when on for 
trial constitute such waiver. 


* Decision rendered, October 7, 1889. 
VoL. XIX.—15, 
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McCot.vum, J. 

The policy of insurance on which this action was ates con- 
tained the following provision :— 

No suit or action against this company for the recovery of a claim shall be 
sustained inany court of law or chancery, unless such suit or action shall 
be commenced six months next after the loss shall occur; but such lapse of 
time shall be taken and deemed as conclusive evidence against the validity of 
such claim, any statute of limitations to the contrary notwithstanding. 

The loss occurred September 11, 1886, and this suit was com- 
menced March 14, 1887. It is conceded that this limitation was 
then in full force and a complete bar to the action, as the company 
had done nothing to waive it. On the 4th of June, 1887, an affi- 
davit of defense was filed by the defendant company, which alleged 
that the proofs of loss had not been furnished within the time re- 
quired by the contract of insurance, and that when they were finally 
presented they were false and fraudulent in many essential partic- 
ulars, and reserved “the right to show on the trial other valid 
grounds of defense to said action.” On the 20th of December, 
1888, the president of the company proposed a settlement of the 
suit, and a special plea was filed formally setting up this limitation 
asa further defense. The court below allowed the jury to find 
that the insurance company had waived its right to make this de- 
fense by neglecting to mention it in the affidavit, and by the offer 
of settlement on the 20th of December. In Insurance Oo. vs. Oil 
Co. (31 Pa. St., 448), it was decided that if parties, by their con- 
tract, agree that no suit shall be sustained thereon unless com- 
menced within six months after the cause of action shall accrue, 
such stipulation will be binding upon them, and no action can be 
maintained on the contract unless commenced within the period 
therein limited. In Insurance Co. vs. Barr (94 Pa. St., 345), it was 
held that where a condition of a policy of insurance requires suit 
to be brought within six months, and it is a part of the contract as 
contemplated by the parties at the time the risk was assumed, the 
insured cannot be released from this condition by a mistake in the 
policy as to the time when the risk commenced; and Mr. Justice 
Sterrett said: ‘“ While the refusal of the company to recognize its 
liability on the ground that the risk had expired may have operated 
as a waiver of its right to insist on preliminary proof of loss, etc., 
it did not relieve the plaintiff, who claimed that the contract was 
in full force when the fire occurred, from bringing suit within six 
months. His failure to do so was a bar to any claim he may have 
had against the company.” Among the recent cases which enforce 
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this limitation and discuss the subject of waiver and estoppel as 
applicable to it are Insurance Co. vs. Conover (98 Pa. St., 384), 
and Insurance Co. vs. Weiss (106 Pa. St., 20). Thatit may be de- 
feated by conduct which constitutes an estoppel, or a waiver of 
the right to interpose it as a defense, is not denied; but there must 
be evidence of conduct from which an intention to waive it can be 
fairly inferred, or of an act which ought, in equity, to estop the 
company from relying upon it. 

In the present case, by the express terms of the contract, there 
was no right of action upon it when the suit was instituted. All 
claims under it were destroyed by lapse of time, and the limitation 
was then a perfect answer and defense to the actions. Ifit is not 
so now, it is because some omission or act of the company, pend- 
ing the litigation, has deprived the insured of the right to plead 
the limitation, and thus restored to life a demand that was barred 
and made invalid by the agreement of the parties. 

It is claimed that the omission to specifically mention this de- 
fense in the affidavit filed June 4, 1887, was an abandonment of it, 
or at least evidence from which a waiver of it may be inferred; and 
that the insured was induced by it to incur further expense in a 
litigation which he commenced with full knowledge that his right 
of action was barred, and that the claim declared upon was invalid. 
But a defendant is not bound to insert all the defenses to the action 
in the affidavit to prevent judgment, and his antagonist has no 
right to assume that the valid defenses not stated therein are 
abandoned or waived, especially when the right to make such on 
the trial is expressly reserved. Nor was the-offer to settle the suit 
a waiver of a defense to it. The plaintiff below was not injured or 
misled by the offer, as it was made at aterm when the suit was on 
for trial, and on the day the special plea setting up the limitation 
as a defense to it was filed. 

We are of opinion that the evidence was not sufficient to author- 
ize an inference of waiver, or to create an estoppel. In reaching 
this conclusion we have not overlooked Coursin vs. Insurance Co., 
46 Pa. St., 323. It rests on its own facts and circumstances, which 
do not clearly appear in the report of the case, and decides that 
these justified the court in referring the question of waiver to the 
jury. It is not an authority for the proposition that a barred claim, 
after suit brought upon it, can be revived, or that a valid defense to 
it can be destroyed by the evidence relied on in this case to accom- 
plish such results. Judgment reversed. 
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purpose of taking his own life, and that he fully accomplished 
such purpose. The result of his act, influenced by such intent, 
then, was his death. By the act of taking his own life he violated 
no criminal law, unless the attempt to do it may be distinguished 
from the act accomplished. An act is characterized by the purpose, 
when ascertained, of the party doing it, or by its result. If the act 
fail to accomplish its purpose, it constitutes an attempt; but, if the 
result of it is the consummation of the purpose, the act is not com- 
monly designated as an attempt. The common acceptation of 
terms used, and which do not necessarily have a technical mean- 
ing, is entitled to some consideration in the construction of con- 
tracts, where the intention of the parties is sought for, as it must 
be, in the language employed. For the purpose of upholding the 
contract of insurance, its provisions will be strictly construed as 
against the insurer: McMaster vs. Insurance Co., 55 N. Y., 222; 
Dilleber vs. Insurance Co., 69 N. Y., 256. When its terms permit 
more than one construction, that one will be adopted which 
supports its validity: Coyne vs. Weaver, 84 N. Y., 386; and it is only 
when no other is permissible by the language used that a construc- 
tion which works a forfeiture will be given to such an instrument: 
Hitchcock vs. Insurance Co., 26 N. Y., 69; Griffey vs. Insurance Co., 
100 N. Y., 417. The reason assigned for such rule of construction 
is that the insurer is supposed to have chosen the language to ex- 
press the terms of the contract, and it has become a rule of law 
that, if it be left in doubt whether words of the contract “ were 
used in an enlarged or a restricted sense, other things being equal, 
the construction will be adopted which is most beneficial to the 
promisee:” Hoffman vs. Insurance Co., 32 N. Y., 405, 413. There 
is nothing in the language of the policy to indicate that the defend- 
ant had reason to suppose that the promisee understood that suicide 
of the member came within its terms; and words may easily have 
been employed to embrace it within a condition, if it had been in the 
contemplation of the defendant as an act of forfeiture of the claim 
of the beneficiary upon the contract. Inasmuch as suicide is not a 
violation of the criminal law, the words do not necessarily or clearly 
import that the act which produces it is within the provision in 
question, or that it was within the intention of the defendant. And 
that is a sufficient reason why they should not be extended, or their 
meaning refined by interpretation, with a view to treat the act 
causing death as within the invalidating condition of the policy: 
Griffey vs. Insurance Co., supra. Thus far, the question has not 
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been considered whether the mere consequence or result of an act 
of the member in violation of criminal law would come within such 
provision. If literally construed, it might not. The contract is 
rendered void if the member “die * * * in violation of, or attempt 
to violate, any criminal law.” It is not death in consequence of the 
violation of law, but death in or during tbe act of violation of law, 
that is expressed by the words used: In Bradley vs. Insurance Co., 
45 N. Y., 422, the conclusion was warranted that at the time of his 
death the assured was engaged in the violation of law; and such 
was the case in Cluff vs. Insurance Co. (13 Allen, 308), where a policy 
on the same life, and containing the same provision, was the subject 
of the action, and the defense was the same: In Murray vs. Insur- 
ance Co. (96 N. Y., 614), the provision of the policy was that if the 
assured should die “in, or in consequence of, * * * a violation of 
the laws,” ete., the policy would be void. It may be, if the mortal 
injury in received while the assured is engaged in the criminal act, 
that the death following as the consequence comes within the im- 
port of the provision. But the view taken renders it unnecessary to 
consider that question, and no opinion is expressed upon it. The 
conclusion is that the death of the member by suicide did not, 
within the meaning of any provision of the policy, render it, for that 


reason, void; and therefore the exclusion of the evidence upon that 
subject was not error. No other question requires the expression- 
of consideration. The judgment should be affirmed. All concur, 
except Haight, J., not sitting. 


SUPREME COURT OF PENNSYLVANIA. 


NATIONAL FIRE INS. CO. 
Us. 
BROWN.* 


The affidavit of defense set up fraudulent proofs and reserved the right to set 
up other defenses at the trial. 

Held, That this was not a waiver of the right to set up the limitation clause 
at the trial, nor does the offer to settle the suit at a term when on for 
trial constitute such waiver. 


* Decision rendered, October 7, 1889. 
VoL. XIX.—15. 
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McCottum, J. 

The policy of insurance on which this action was brought con- 
tained the following provision :— 

No suit or action against this company for the recovery of a claim shall be 
sustained inany court of law or chancery, unless such suit or action shall 
be commenced six months next after the loss shall occur; but such lapse of 
time shall be taken and deemed as conclusive evidence against the validity of 
such claim, any statute of limitations to the contrary notwithstanding. 

The loss occurred September 11, 1886, and this suit was com- 
menced March 14, 1887. It is conceded that this limitation was 
then in full force and a complete bar to the action, as the company 
had done nothing to waive it. On the 4th of June, 1887, an affi- 
davit of defense was filed by the defendant company, which alleged 
that the proofs of loss had not been furnished within the time re- 
quired by the contract of insurance, and that when they were finally 
presented they were false and fraudulent in many essential partic- 
ulars, and reserved “the right to show on the, trial other valid 
grounds of defense to said action.” On the 20th of December, 
1888, the president of the company proposed a settlement of the 
suit, and a special plea was filed formally setting up this limitation 
as a further defense. The court below allowed the jury to find 
that the insurance company had waived its right to make this de- 
fense by neglecting to mention it in the affidavit, and by the offer 
of settlement on the 20th of December. In Insurance Co. vs. Oil 
Co. (31 Pa. St., 448), it was decided that if parties, by their con- 
tract, agree that no suit shall be sustained thereon unless com- 
menced within six months after the cause of action shall accrue, 
such stipulation will be binding upon them, and no action can be 
maintained on the contract unless commenced within the period 
therein limited. In Insurance Co. vs. Barr (94 Pa. St., 345), it was 
held that where a condition of a policy of insurance requires suit 
to be brought within six months, and it is a part of the contract as 
contemplated by the parties at the time the risk was assumed, the 
insured cannot be released from this condition by a mistake in the 
policy as to the time when the risk commenced; and Mr. Justice 
Sterrett said: “ While the refusal of the company to recognize its 
liability on the ground that the risk had expired may have operated 
as a waiver of its right to insist on preliminary proof of loss, etc., 
it did not relieve the plaintiff, who claimed that the contract was 
in full force when the fire occurred, from bringing suit within six 
months. His failure to do so was a bar to any claim he may have 
had against the company.” Among the recent cases which enforce 
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this limitation and discuss the subject of waiver and estoppel as 
applicable to it are Insurance Co. vs. Conover (98 Pa. St., 384), 
and Insurance Co. vs. Weiss (106 Pa. St., 20). Thatit may be de- 
feated by conduct which constitutes an estoppel, or a waiver of 
the right to interpose it as a defense, is not denied; but there must 
be evidence of conduct from which an intention to waive it can be 
fairly inferred, or of an act which ought, in equity, to estop the 
company from relying upon it. 

In the present case, by the express terms of the contract, there 
was no right of action upon it when the suit was instituted. All 
claims under it were destroyed by lapse of time, and the limitation 
was then a perfect answer and defense to the actions. Ifit is not 
so now, it is because some omission or act of the company, pend- 
ing the litigation, has deprived the insured of the right to plead 
the limitation, and thus restored to life a demand that was barred 
and made invalid by the agreement of the parties. 

It is claimed that the omission to specifically mention this de- 
fense in the affidavit filed June 4, 1887, was an abandonment of it, 
or at least evidence from which a waiver of it may be inferred; and 
that the insured was induced by it to incur further expense in a 
litigation which he commenced with full knowledge that his right 
of action was barred, and that the claim declared upon was invalid. 
But a defendant is not bound to insert all the defenses to the action 
in the affidavit to prevent judgment, and his antagonist has no 
right to assume that the valid defenses not stated therein are 
abandoned or waived, especially when the right to make such on 
the trial is expressly reserved. Nor was the offer to settle the suit 
a waiver of a defense to it. The plaintiff below was not injured or 
misled by the offer, as it was made at aterm when the suit was on 
for trial, and on the day the special plea setting up the limitation 
as a defense to it was filed. 

We are of opinion that the evidence was not sufficient to author- 
ize an inference of waiver, or to create an estoppel. In reaching 
this conclusion we have not overlooked Coursin vs. Insurance Co., 
46 Pa. St., 323. It rests on its own facts and circumstances, which 
do not clearly appear in the report of the case, and decides that 
these justified the court in referring the question of waiver to the 
jury. It is not an authority for the proposition that a barred claim, 
after suit brought upon it, can be revived, or that a valid defense to 
it can be destroyed by the evidence relied on in this case to aécom- 
plish such results. Judgment reversed. 
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SUPREME COURT OF ILLINOIS. 


GERMAN FIRE INS. CoO. 
US. 
GUECK er at.* 


Application was made by G. for insurance on his wife’s property, in which he 
had no interest. The application was prepared by the agent, who was 
depended on to prepare the proper form, and was signed by G. without 
reading. 

Held, That where it appeared that, by a mutual mistake of the parties, the 
policy misdescribed the premises, and was issued in the name of G. instead 
of his wife, equity would reform the contract. 


When refusal to pay is based solely on the ground that the insured had no in- 
surable interest, proofs of loss are waived. 


Wivperman & Hamiit, for Appellant. 
Prvero & Setsy, fur Appellees. 
Crate, J. 

This was a bill in equity, brought to reform a policy of insurance 
issued by the German Fire Insurance Company to one Fred Gueck, 
on the ground that it purports to insure his interest in certain prop- 
erty, when it should have insured the interest of the complainants, 
whose agent, they claim, Fred Gueck was, and on the further 
ground that a mistake was made in the description of the land on 
which the building was erected. The bill also seeks to enforce 
payment of the policy after it shall be reformed. The relief sought 
is resisted mainly on two grounds: First, there is no case made 
by the pleading or evidence entitling complainants to a decree to 
reform the policy; second, if such a case were made, the evidence 
fails to show a case entitling the complainants to a decree enforc- 
ing payment. On the hearing in the circuit court, on the plead- 
ings and evidence, a decree was rendered in favor of the complain- 
ants, which, on appeal, was affirmed in the appellate court. 

Upon looking into the evidence it appears that Christian Fiedler 
died intestate on the 23d day of November, 1869; that he left a 


* Decision rendered, October 31, 1889. 
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widow, Wilhelmina, and Henry, William, Christain, Johanna, and 
Charles Fiedler, and Louisa Simon, and Rachel Boede, as his heirs 
at law. Fiedler died seised of the N. W. 4 of section 20, township 
11 S, range 2 W., in Calhoun County. The widow was appointed 
administratrix of his estate. She testified that the house on the 
place, when her husband died, was “ not fit to live in,” “and the 
county court gave her permission to build a new one, which she 
did, at a cost of $2,200.” The testimony shows that the widow em- 
ployed Morris Fisher to build the house. He commenced the work 
in the fall of 1870, and finished the job in the spring of 1871. In 
the meantime, on January 6, 1871, the widow was married to Fred 
Gueck. Fisher was agent of the insurance company, and while 
building the house he had conversation with Gueck and his wife 
in regard to insuring the property. On the 14th day of October, 
1872, Gueck called on Fisher, and informed him that his wife had 
concluded to insure the house for $1,400. Fisher filled out an ap- 
plication. It was not read to Gueck, or any of the parties inter- 
ested. The first policy was then made out and taken by Gueck to 
complainants. About five years afterwards another policy was is- 
sued, in renewal of the first, by the company. On or about Octo- 
ber 13, 1882, a third policy was issued by the company, in the same 
amount, for five years, and while it (policy No. 209,025) was in full 
force and effect, to-wit, on or about October 15, 1886, the house 
burnt down and became a total loss. All the applications are in the 
handwriting of Morris Fisher, the agent of the company, and are 
signed “Frederich Gueck” and “Fred Gueck,” respectively. 
Gueck never knew what the applications contained. He and Mrs. 
Gueck left all this business to Mr. Fisher, relying on him to have 
all the papers in proper form. The third, dated October 18, 1882, 
on which the policy No. 209,025 was issued, is the foundation of 
this suit. The land is incorrectly described as being in section 5, 
instead of section 20, as before, township and range being right. 
The following question as to title appears: ‘(5) Title. Have you 
fee-simple title? Good? If not, what kind of title have you?” to 
which there is no answer. The policies were all issued to Fred 
Gueck, although he had no interest in the property named, and 
after the loss the company refused to pay, on the ground that he 
had no interest in the property, predicating its refusal upon the 
folowing clause in the policy: “In case the interest of the assured 
in said property is not the sole, absolute, and unincumbered owner- 
suip thereof, both at law and in equity, this company shall not be 
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liable to pay to the assured, by virtue of this policy, any sum ex- 
ceeding the actual cash value of the interest of the assured at the 
time of the loss.” 

If the contracting parties to a policy of insurance make a mis- 
take in the description of the premises, or in the names of the in- 
sured, a court of equity, upon proper proof, has jurisdiction to re- 
form the contract and correct the mistake, as held in Keith vs. 
Insurance Co. 52 Ill., 518; Insurance Co. vs. Myer 93 Ill, 271. 
Here the land upon which the house was located was described as 
being in section 5, instead of section 20. The parties never owned, 
or pretended to own, land in section 5, and had no intention of 
insuring a house in that section. Theintention of Fisher, the agent 
of the insurance company, and the intention of Gueck, who*was 
acting for the complainants, was to insure the house which Fisher 
had erected on section 20, for Mrs. Wilhelmina Gueck, and the evi- 
dence leaves no room for doubt that by mutual mistake section 5 
was written in the policy, when the intention was to write section 
20 therein. 

As respects the other question, that the policy was issued to Fred 
Gueck, when the intention was to issue it to and in the name of 
the complainants, we think this finding in the decree may be re- 
garded as sustained by the evidence. Gueck had no interest in the 
property insured, and never claimed any interest therein; and what 
reason could he have for taking a policy in his own name when he 
had no insurable interest in the property? Moreover, he testified 
that he did the business for the complainants; that he never read 
the policies, but intrusted the whole matter to Fisher, the agent, to 
make out the policies correctly. The widow testified that she could 
not read English, and could read but little German; that her hus- 
band brought the policies home, and put them in a drawer. She 
supposed they were all right and never read them. Fisher says 
he understood from the conversation with Gueck that he owned 
the property; but, in view of the other facts disclosed by the re- 
cord, he is evidently mistaken. He built the house for the widow 
and heirs, and at the time knew they owned the property. More- 
over, he was assessor of the county, and assessed the land upon 
which the house was built as property belonging to the estate of 
Fiedler. From these facts he could not be mistaken in regard to 
the owner of the property. It may be conceded that a court of 
equity might not interpose to correct a mistake, unless the mistake 
was a mutual one, emanating from both the contracting parties; 
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but, upon giving due weight to all the evidence, we are induced to 
hold that the court was justified in finding that the policy, by mis- 
take of the parties, misdescribed the premises upon which the house 
insured was erected, and in finding that the policy was issued in the 
name of Gueck by mistake. 

It is also claimed that the decree was erroneous on the ground 
that the insured failed to make proof of loss. There was no ques- 
tion here in regard to the value of the property destroyed, nor in 
reference to the loss being an honest one. Indeed, the only ground 
upon which the company predicated its refusal to pay the loss was 
that Gueck, in whose name the policy issued, had no interest in the 
property insured. This case falls clearly within the ruling in Mill 
Co. vs. Assurance Co. (118 IIl., 396), where it was held that proof of 
loss under a policy of insurance is waived when the company places 
its refusal to pay solely on the ground that the assured had no 
title or insurable interest in the property destroyed. The judg- 
ment of the appellate court will be affirmed. 


SUPREME COURT OF MICHIGAN. 


BALOW ) 
vs. > 
TEUTONIA FARMERS’ MUTUAL FIRE INS. co.*) 


A deed absolute in form, and specially reciting that the sale was absolute and 
not conditional, contained an agreement that the purchaser would try to 
sell the property, and provided a certain sum was realized he would pay 
the excess to the grantor. 


Held, That such an agreement made no charge upon the land and creates no 
insurable interest which would sustain insurance by the grantor. 


Held, That such an agreement could not be construed as a vendor’s lien, which 
is of the nature of a mortgage and for a definite amount. 


James H. Pounn, for Appellant. 
M. B. Bretrensacu (Wo. B. Jackson, of counsel), for Appellee. 


SHerwoop, C. J. 
The two important questions in this case were: First, did the 
plaintiff have an insurable interest in the property insured at the 
time the application was made for insurance? and, second, if she 








* Decision rendered, November 8, 1889, 
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had, did that interest continue until the time of the fire by which it 
was destroyed? The plaintiff claims in her declaration to have 
been the owner of the property, both when insured and when it 
was burned. The general issue was pleaded by defendant's 
counsel, together with notice that evidence would be given that, if 
the property was burned, the fire was an incendiary one, and was 
started by plaintiff’s husband, or some one of her agents; that she 
knew of the fire, and therefore she is not entitled to recover; and 
that at the time of taking said insurance she was not the owner of 
the property, and has never since had an insurable interest therein. 
The cause was tried before Judge Riley, by a jury, in the Wayne 
Circuit Court; and the jury found for the plaintiff. They also 
found, in answer to special requests by defendant’s counsel sub- 
mitted to them, that the plaintiff did not herself start the fire that 
burned the property insured; neither did she know that the fire 
was started, or about to be started, by her husband, at the time 
the property was burned. The defendant asks a review of the case 
in this court. The defendant's counsel, atter the evidence was 
closed, asked the court to instruct the jury to return a verdict for 
his client, under the pleadings and proofs in the case; and the 
court refused the request. This raises the first question to be con- 
sidered. Certain evidence appears in the case, undisputed; and, if 
it is sufficient to dispose of the case, it will be unnecessary to go 
further with our discussion. 

Among the facts upon which there is no dispute upon this record 
are the following: First. That the defendant became a member of 
the company, for the purpose of insurance, in April, 1884. That, 
before effecting the insurance in this case, the plaintiffs conveyed 
by warranty deed the property in question to Erwin Palmer; also 
made, at the same time,a contract with him, which contains an 
agreement on the part of Palmer that he will try and sell and dis- 
pose of the 80 acres of land, including the insured property, and 
from the proceeds, provided a certain limit was reacbed, a portion 
was to go to the plaintiff; and she further covenanted that the 
sale, under Palmer’s deed, was not to be construed conditional, in 
the following words: “It is hereby distinctly understood and 
agreed that the sale of said premises is absolute, and nothing 
herein contained shall be construed to make said sale conditional.” 
That said insurance was effected October 22, 1884, and the deed to 
Palmer was made on the 6th of August preceding, as well as the 
said contract. That said deed to Palmer was duly recorded in the 
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register’s office in Wayne County, among the records of deeds, 
when the plaintiff took her insurance. That, the complainant 
claiming that she had some equitable interest in the property 
insured, arising under the contract with Palmer, above referred to, 
and which, she claimed, furnished a proper basis for the insurance 
she obtained in the defendant company upon the property in 
question, she and her husband, David Balow, filed a bill of com- 
plaint against said Palmer and others on the 7th day of October, 
1885, to enforce her claimed rights, and praying, among other 
things, that her said deed to Palmer might be decreed a mortgage, 
and her rights secured to her as mortgagor of the property, instead 
of grantor in fee. That said Palmer answered said bill fully, 
denying the equity of the same. That proofs were taken, and upon 
which, and the pleadings, the cause was heard in the Wayne Circuit 
Court, in chancery; and the circuit judge made a decree therein, 
dismissing the complainant’s bill absolutely, and which is still in 
force, it never having been appealed from, or in any way modified. 
And that said decree was rendered previous to the destruction of 
the insured property by fire, on the 19th day of April, 1886. It is 
claimed by counsel for the defendant that these undisputed facts 
show that the plaintiff, at the time the property burned, had no 
interest therein which would entitle her to recover; and that the 
circuit judge should have given his request to charge as asked. We 
think the counsel is correct, and the ruling otherwise was error. 

The decision made in the chancery case conclusively shows the 
title to the insured property passed to Palmer by the plaintiff's 
deed to him. The contract of August 6, 1884, entered into at the 
time the deed was made to Palmer, contains the following clause:— 

In consideration of said deed, and the undertakings herein contained to be 
performed by said Palmer, it is hereby agreed that said Palmer, whenever 
he sells said premises,—and he agrees that whenever he can sell said premises 
for a fair price he will sell the same,—he will pay out of the proceeds of the 
premises the Miller mortgage, to whomsvever holds the same. And he is to 
retain in his hands sufficient to pay his said mortgages, and the indebtedness 
due him from said parties of the first part, or either of them. He is also to 
pay out of said proceeds all liens, taxes, and other incumbrances on said 
premises. He is to pay, and said Palmer hereby agrees to pay, to said Sophia 
Balow, out of the proceeds of said sale, the sum of two thousand ($2,000) 
dollars, if there shall be enough of said purchase price or proceeds remaining 
of said proceeds, after paying the above amounts, including the mortgages of 
said Palmer; and, if there shall not be $2,000 remaining of said proceeds after 
paying said amounts above specified, then said Palmer is to pay to said Sophia 
Balow what shall remain of said proceeds. 
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This clause of the contract creates no more than a personal 
obligation on the part of Palmer, in a certain contingency, to pay 
to this plaintiff an amount of money which can only be determined 
in the future; depending entirely upon the amount he may receive 
in case of sale of the property mentioned in the deed. It may be 
one dollar, or $2,000, or none at all. In no way is it, whatever may 
be the amount, made a charge upon the land, nor does it create an 
interest therein, in favor of the plaintiff, upon which she could 
obtain insurance. It is claimed by plaintiff's counsel that the con- 
tract was part of the consideration for the deed to Palmer and for 
what was secured under it to the plaintiff. She had a vendor’s lien 
upon the property sold; and this, coupled with the possession 
which she held at the time the buildings were burned, gave her an 
equitable interest in the property, which was insurable. But this 
proposition cannot be maintained under the undisputed facts in 
this case. A vendor’s lien is always in the nature of a mortgage. 
The decree of the court in the chancery suit was to the effect that 
plaintiff had no such interest, and that she was not entitled to the 
possession of the property. But, independently of this, a vendor’s 
lien must always be for some certain amount, known to exist at the 
time the lien is created. In this case, it was not known that any 
amount would ever become due to the plaintiff from Palmer under 
the contract by which she claims the lien. Certain it is that no 
indebtedness to her had been ascertained at the time this suit was 
brought; neither does the record disclose that any amount has 
become due to her since. This claim to such lien is therefore 
unfounded. We find nothing else in the record needing further 
consideration; and her claim, as now presented, cannot be main- 
tained. The judgment, therefore, must be reversed, anda new 
trial granted. The other justices concurred. 





Knudson vs. Hekla Fire Ins. Co. 


SUPREME COURT OF WISCONSIN. 


KNUDSON 


Us. 
HEKLA FIRE INS. CO.* ) 


A mere local agent has no authority to waive proofs of loss, and testimony of 
a conversation between him and the insured for the purpose of showing 
such waiver is inadmissible. Especially is this the case where the policy 
stipulated that no verbal agreement should be binding and that any 
agreement to be valid must be indorsed on the policy. 


The general agent and adjuster, in a conversation with insured, disputed the 
estimated value of the property, and offered a certain sum which was re- 
fused; the insured was thereupon told, in substance, that he must seek 
his remedy according to the terms of the policy. 


Held, That this was not a waiver of proofs of loss. Especially was this the 
case where the policy stipulated that no action preliminary to an adjust- 
ment to ascertain the amount of a claim shall be deemed a waiver of any 
of the rights of the company. 


Lusk & Bunn and Barer & Hetms, for Appellant. 
S. N. Hawxrns, L. P. Weruersy, and R. H. Srarr, for Respondent. 


Lyon, J. 

Action upon a policy issued by the defendant company, insuring 
the plaintiff against loss of, or damage to, his barn, and certain 
personal property, by fire, for three years from August 17, 1887, in 
the sum in the aggregate of $850. On November 11, 1887, the 
barn and most of the insured personal property were destroyed by 
fire. The policy contains a stipulation in the form usual in fire 
insurance policies, requiring the assured in case of loss to render 
to the company sworn proofs of loss, containing certain specified 
information, within thirty days after such loss, and that the loss is 
not payable until after such proofs are so rendered. No proofs of 
loss were ever rendered to the company, but the plaintiff claims the 
same were waived by the company. To establish such waiver the 


* Decision rendered, December 3, 1889. 
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plaintiff relies exclusively upon certain conversations had about a 
week after the fire. One of these was between himself, his son, 
who acted as his interpreter, the plaintiff not understanding the 
English language, and two agents of the defendant company,—Mc- 
Curdy, its general agent and adjuster, and Gilbert, one of its local 
agents, who issued the policy in suit. These persons met acci- 
dentally, and the conversation was concerning the plaintiff's loss. 
The other conversations were between Gilbert and himself and 
son. The testimony on the part of the plaintiff as to what occurred 
in the conversation with McCurdy is to the effect that, at the re- 
quest of McCurdy, plaintiff's son made a statement to him of the 
property destroyed, and its value, of which statement McCurdy 
made a memorandum in writing; and that McCurdy disputed the 
accuracy of such estimated value, claiming it was too large, but 
finally offered plaintiff $600 in settlement of his claim; that plaint- 
iff refused to accept such offer, and McCurdy refused to pay more 
than $600 on account of his loss, and intimated to the plaintiff that 
if he did not accept the offer he would have to sue the company. 
On the part of the defendant, the testimony is that McCurdy did 
not offer to pay $600, but said if plaintiff would agree to settle for 
that sum, he would advise the company to pay it; and that when 
plaintiff refused to take that sum McCurdy told him the whole mat- 
ter must stand as though their interview had not taken place, and 
the plaintiff must seek his remedy according to the terms of the 
policy. The testimony is quite voluminous, but the above is be- 
lieved to be a fair statement of the substance thereof. At the 
close of plaintiff's testimony, counsel for defendant moved for a 
nonsuit, which motion was denied. He also asked the judge to in- 
struct the jury to return a verdict for the defendant. The judge 
refused so to instruct, but submitted the question of waiver to the 
jury on the testimony. The jury found for the plaintiff, and as- 
sessed his damages at nearly the full amount of insurance written 
in the policy. A motion for a new trial was denied, and judgment 
for the plaintiff entered, pursuant to the verdict. The defendant 
appeals from the judgment. 

By the terms of the policy in suit, the rendering of sworn 
proofs of loss to the defendant company within thirty days after 
the destruction of the property by fire is a condition precedent to 
the right of the plaintiff to recover in this action. That such 
proofs were not so rendered is undisputed. Hence the plaintiff is 
not entitled to recover on the policy, unless the company has 
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waived such proofs. The plaintiff claims that it did waive them, 
and relies exclusively upon the conversations with McCurdy and 
Gilbert to establish such waiver. Gilbert was a local agent of the 
company, and as such insured the plaintiff's property. Some of 
the conversations relied upon were with Gilbertalone. The admis- 
sion of testimony of what Gilbert said on those occasions was ob- 
jected to on behalf of the defendant company. The objection 
should have been sustained, and the testimony excluded. There is 
no proof that Gilbert had any authority in the premises, beyond 
that of an ordinary local agent. Whatever power he may have 
had when he made the contract of insurance to waive conditions in 
the policy, he had no power, as a mere local agent, to waive such 
conditions afterwards. It was so held in Hankins vs. Insurance 
Co., 70 Wis., 1. We must therefore exclude from our consideration 
of the case the testimony of such conversations with Gilbert alone. 
There is another ground upon which such testimony should be 
excluded. The alleged waiver by Gilbert was verbal. Itis pro- 
vided in the policy that “agents have no authority to make any 
verbal agreement whatsoever for, or on behalf of, this company; 
and this company will not be liable for any agreement except such 
as shall be indorsed, signed, and dated in writing on this policy.” 
For the purposes of this appeal, it will be assumed that Mc- 
Curdy, who testified that he was the general agent and adjuster of 
the defendant company, was competent to make a valid waiver of 
proofs of loss, and that he might make the same by parol. Did he 
doso? The question must be answered in the negative. It does 
not appear that anything was said by him to the plaintiff, or his 
son, concerning proofs of loss, except Gilbert testified that Mce- 
Curdy said to plaintiff's son, who repeated it to his father: “If 
you don’t have an offer to make, then the whole thing stands just 
as if we never saw you. You have the policy to rely upon, and you 
must prove your loss, if you have got any to make.” The subject 
was not otherwise alluded to in the conversation between them. 
There was no denial by McCurdy of defendant's liability on the 
policy, nor was anything said inconsistent with the theory that if 
the matter was not then settled McCurdy expected the plaintiff 
would make such proofs as are required by the policy. Nor was 
anything said which gave the plaintiff the right to believe that he 
was relieved from making such proofs. All reasonable inferences 
from the conversation as detailed in the testimony are to the con- 
trary. Neither was any act required of the plaintiff by McCurdy, 
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the doing of which would estop the company to assert the obliga- 
tion of plaintiff to render such proofs. Moreover, the plaintiff was 
negotiating with McCurdy concerning a contract in which he 
agreed that “it is an essential element of the consideration for the 
insurance, under this policy, that no action taken preliminary to an 
adjustment of a claim, to ascertain the amount and validity of such 
claim, shall be considered or treated as a waiver of any of the rights 
of this company.” 

The proofs in this case are not as strong for the plaintiff as they 
were in Engebretson vs. Insurance Co. (58 Wis., 301), in which case 
this court sustained a nonsuit for want of any proof of a waiver by 
the company of a stipulation in the policy. There being no com- 
petent evidence of a waiver by defendant of the rendition of due 
proofs of loss, the motion for a nonsuit should have been granted. 
The same having been denied, the jury should have been instructed 
to find for the defendant. 

Other errors are assigned, but it is unnecessary to consider 
them. The judgment of the circuit court is reversed, and the 
cause will be remanded for a new trial. 


SUPREME COURT OF TEXAS. 


SCHONFIELD er at. 
vs 


TURNER.* 


The rules of a benevolent society directed that the insurance should be paid 
to-the family of the member, or as he might direct. For a consideration 
it was assigned to one having no insurable interest. 

Held, That the assignee could claim only for the sums expended by him with 
interest. The remainder belonged to the heirs of the insured under arule 
of the society where no beneficiary was designated. 

Held, That the case was not affected by a surrender of the original certificate 
and the substitution of a new one to the assignee. 


Held, That a divorced wife could not claim an interest in the fund. 


Rorvs Price and F. B. Sexton, for Plaintiff's in Error. 
Booty & Youne, J. H. Turner, and Martin Cassy, for Defendant 
in Error. 


* Decision rendered, December 6, 1889. 
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Henry, J. 

The order of Knights of Honor is an incorporated body. One 
purpose of its existence is to furnish insurance upon the lives of the 
members of its subordinate lodges. In the year 1880, one David 
Schonfield became a member of the order. Among the objects of 
the corporation, its charter states one in the following language: 
“To promote benevolence and charity by establishing a widows’ 
and orphans’ benefit fund, from which, on satisfactory evidence of 
the death of a member of the corporation who has complied with 
its lawful requirments, a sum, not exceeding five thousand dollars, 
shall be paid to his family, or as he may direct.” The constitution 
of the corporation at the same date, among others, contained the 
following provisions: ‘Each applicant shall direct in his applica- 
tion to whom he desires his death benefit paid. The beneficiary 
may be changed as the member may thereafter direct, in accord- 
ance with the laws of this order, and such changes shall be en- 
tered in the benefit certificate. A member may at any time, while 
in good standing, surrender his certificate, which, together with a 
fee of fifty cents, shall be forwarded by the reporter of his lodge, 
under seal, to the supreme reporter, who shall thereupon cancel the 
old certificate, and issue a new one in lieu thereof to such member, 
payable as he shall have directed; said direction and surrender to 
be made on the back of the benefit certificate surrendered, signed 
by the member, and attested by the reporter, under seal of the 
lodge. In the event of the death of one or more of the beneficiar- 
ies designated by the member before the decease of such member, 
if he shall make no further disposition thereof, upon his death such 
benefit shall be paid in full to the surviving beneficiary or bene- 
ficiaries, each sharing pro rata as provided in the benefit certificate. 
In the event of the death of all the beneficiaries designated by the 
member before the decease of such member, if he shall make no 
other disposition thereof, the benefit shall be paid to the heirs of 
the deceased member, and, if no person or persons shall be entitled 
to receive such benefit by the laws of this order, it shall revert to 
the widows’ and orphans’ benefit fund.” When Schonfield first be- 
came a member of a lodge, he received a “benefit certificate,” is- 
sued under the above-quoted charter and constitutional regulation, 
binding the supreme lodge of the corporation to pay out of the 
widows’ and orphans’ benefit fund to one Friedlander the sum of 
$2,000, in accordance with and under the laws governing the order, 
upon satisfactory evidence of the death of said member and the 





240 Report of Decisions. | March, 


surrender of the certificate: provided that the certificate had not 
been surrendered by said member, or canceled at his request, and 
another certificate issued in accordance with the laws of the order. 
After paying his dues for several years, Schonfield’s health failed 
him, and he seems to have become very poor; having neither the 
money necessary for his personal maintenance or to pay his dues 
to the lodge. In this condition of affairs, the appellee, T. P. Tur- 
ner, furnished him $50, and took trom him a transfer of his bene- 
fit certificate. The transfer was made by Schonfield by filling up 
and signing a blank transfer on the back of the benefit certificate. 
Subsequently, on the 28th day of June, 1884, the Supreme Lodge, 
Knights of Honor, upon Schonfield’s surrendering the first certifi- 
cate, issued to him, in lieu thereof, a second one, for the same 
amount, payable to T. P. Turner, and similar in all respects to the 
first one. The laws of the order when the two certificates were is- 
sued, as well as the terms and conditions of the certiiicates them- 
selves, were substantially the same, and so remained until the Ist 
day of July, 1884, when an amendment of the constitution of the 
order went into effect, whereby a clause of the constitution for- 
merly reading that the insurance money be paid “to his {the mem- 
ber’s] family, or as he may direct,” was so changed as to read that 
it should be paid “to such member of his family, or person de- 
pendent on him, as he may direct, and may designate by name.” 
After Turner purchased the certificate, he paid the required assess- 
ments and dues until Schonfield died. The whole amount paid out 
by him, including the $50, having been, according to his own testi- 
mony, “seventy-five or eighty dollars.” It seems that it was not 
considered by any of the parties necessary to consult Friedlander 
about the transfer, or the surrender of the first certificate, and that 
in fact he did not participate in either act. David Schonfield, when 
he joined the order, hada wife and five minor children. He did not 
live with or provide for them, and it seems that none of the parties 
to the aforesaid transaction had any knowledge that he had a fam- 
ily, or that he had ever had a wife. He was divorced from his wife. 
He died on the 20th day of September, 1884. The corporation col- 
lected the money from its members; but, before it was paid to Tur- 
ner, as the holder of the benetit certificate, the children of Schon- 
field and their mother asserted a claim to it, upon which the 
corporation declined to pay it to either party. Turner sued the cor- 
poration to recover the money. The corporation answered, admit- 
ting that it held the money, and asking that the five children of 
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David Schonfield, who were all minors, and whose names were al- 
leged in the answer to be, Emma, Bertie, George, Tibbie, and Fred 
Schonfield, and their mother, Laura Schonfield Schuterlee, be 
made parties defendant. The defendant brought into court the 
amount of money in controversy, to be held by the clerk, and paid 
over to the party adjudged to be entitled to it. The record does 
not show that process was issued or served as prayed for by defend- 
ant, but Laura Schonfield Schuterlee, Emma Schonfield, Bertie 
Schonfield, Fred Schonfield, and Tibbie Schonfield appeared by at- 
torney and answered, alleging that they had been cited to answer. 
Afterwards an order was entered appointing a guardian ad litem 
for Emma Schonfield, Bertie Schonfield, George Schonfield, Fred 
Schonfield, and Tibbie Schonfield. The record does not show that 
the minor George Schonfield was ever cited, or that any answer for 
him was ever filed. There was a suggestion of the marriage of 
Laura Schonfield Schuterlee, but her husband was never made a 
party, and never appeared or pleaded. A judgment was rendered, 
on the verdict of a jury, in favor of plaintiff. The minors, Emma 
Schonfield, Bertie Schontield, George Schonfield, Fred Schonfield, 
and Tibbie Schonfield, by their guardian ad litem, prosecute this 
writ of error to reverse the judgment. 

Turner was not related by blood or otherwise to David Schon- 
field. He was not his creditor, and consequently had no insurable 
interest in his life. It is contrary to public policy to allow any one 
not owning such insurable interest to become the owner, by as- 
signment or otherwise, of insurance upon the life of a human be- 
ing. A creditor of the assured may lawfully become the owner of 
such insurance to an extent requisite to protect him from ultimate 
loss of his demand; and a purchaser or assignee of it will be recog- 
nized as having an interest in it sufficient to repay him the pur- 
chase or other money invested in it by him, including advancements, 
in the nature of dues, assessments, and premiums, to preserve and 
keep the insurance in force, with lawful interest thereon. What 
amount a creditor, as such, may procure insurance for, and the 
rules regulating his collection of it, depend upon contingencies not 
necessary to discuss in this case. What the policy of the law for- 
bids to be done must be treated by courts, when administering the 
law, as never having been done. The undisputed evidence is that 
Turner’s first claim of ownership of the insurance was through an 
assignment to him of the Friedlander benefit certificate. The case, 


n this respect, comes directly within the decision of this court in 
VoL, XIX.—16. 
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the case of Price vs. Knights of Honor (68 Tex., 361, 4S. W. Rep., 
633), in which it is held that such a transfer is prohibited by law. 
The fact that subsequently Schonfield surrendered the transferred 
certificate to the lodge, and procured another one, payable directly 
to Turner, does not change the principle, or affect the result. The 
public policy that forbids such transactions is entirely independent 
of the consent or control of the insurer or the insured. We think 
it clear that the laws of the order at the dates of the transactions 
in question recognized David Schonfield as the only beneficial 
owner of the insurance, and that the person named in the certifi- 
cate, whether it was Friedlander or Turner, was only an appointee 
to collect and receive the money, in the event that Schonfield died 
without otherwise disposing of it. The rule and the practice that 
permitted the member, and him alone, to dispose of the insurance 
at his own pleasure, without regard to any right or claim of any 
person to whom it had been issued or transferred, is utterly incon- 
sistent with the idea of a beneticial interest in any person other 
than the member himself. That mode of dealing with it is consist- 
ent only with the proposition that the party in whose name it was, 
whether originally or by transfer, held it merely as a trustee, for 
the use and benefit of the member. Upon the death of the mem- 
ber the beneficial interest vested in his heirs. When the person 
designated to receive the insurance is held by the law incapable of 
taking it for his own use, on grounds of public policy, it will be en- 
tirely consistent with the manifest purposes of the order to make 
the same disposition of the money that would have been made if he 
had been dead. As we have seen, the laws of the order direct it to 
be paid, in that contingency, to the heirs of the member; not to 
the heirs of the holder or transferee of the benefit certificate. Such 
holder of the certificate may, no doubt, collect the money for the 
use of the heirs, and enforce such proper claims of his own against 
the fund as the law recognizes. After allowing to appellee the 
$50 originally paid, and amount subsequently paid by him for dues 
and assessments, with interest thereon at the rate of 8 per cent per 
annum, the remainder of the money belongs to the heirs of David 
Schonfield, as they existed at the date of his death. If his wife 
had then been divorced, she was not one of them, and is not in any 
capacity entitled to a share of the money. On another trial the 
exception to the pleading of plaintiff charging that she was divorced, 
instead of being sustained, ought to be overruled. The judgment 
is reversed, and the cause is remanded. 





Gasser vs. Sun Fire Office. 


SUPREME COURT OF MINNESOTA. 


GASSER 
us. 
SUN FIRE OFFICE.* 


1. Where, in an insurance policy, the amount of the loss is made payable sixty 
days from the date of the adjustment of a claim, and the method of 
adjustment provided for in the policy in respect to the ‘‘damage to the 
property ” is, in case the parties are unable to agree, by appraisement of 
arbitrators, to be selected in the manner therein provided, and the de- 
cision of a majority is made “‘ binding and conclusive as to the amount of 
such loss or damage, but shall not decide the validity of the contract, or 
any question except the amount of such loss or damage,” held, that such 
provision is valid, and a prerequisite to the right to ) institute a suit on 
the policy. 

2. The language of the policy in question considered, and held to contemplate 
an appraisement in the manner pointed out in the policy of the loss or 
damage suffered by the assured from the total as well as partial de ne 
tion of personal property covered by the policy. 


Waurre, Suannon & Reynotps, for Appellant. 
Waite & Hewir, for Respondent. 
VANDERBURGH, J. 

This action is to recover upon an insurance policy for loss or 
damage suffered by fire. The defendant does not deny its liability 
under the policy, but disputes the extent of the loss, in respect to 
which the parties are unable to agree. The principal controversy 
in the case is over the arbitration clause in the policy. Under the 
policy, the defendant first undertakes, generally, to indemnify the 
plaintiff for loss by fire within the amount specified; but we are to 
look to other provisions in the policy bearing on the question, in 
order to determine when a cause of action arises, and upon what 
conditions the loss becomes payable. In this case the policy pro- 
vides that “loss money will be payable at the expiration of sixty 
days from the date of the adjustment of a claim,” unless the society 
shall have replaced the property damaged or destroyed, ete. This 
is the only provision on the subject. This clause then fixes the 


* Decision rendered, January 10, 1890. 
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time for payment, and the date when a right of action accrues, 
under the policy, if there are suitable and adequate provisions for 
the adjustment of the loss or damage suffered, which the defendant 
is in good faith ready and willing to comply with. Ifthe defendant 
should refuse to make or permit an adjustment in pursuance of the 
policy, this provision would, of course, be inoperative. In case of 
loss, it is required that the assured shall make and submit proper 
proofs of loss, and thereupon the provisions for adjustment are as 
follows:— 

(4). The amount of sound value and of damage to the property may be 
determined by mutual agreement between the society and the insured, or, 
failing to agree, the same shall then, at the written request of either party, 
be ascertained by an appraisal of each article of personal property, or by an 
estimate in detail of a building by competent and impartial appraisers, one 
to be selected by each party, and the two so chosen shall first select an 
umpire to act with them in case of their disagreement; and, if the said 
appraisers fail to agree, they shall refer the difference to such umpire; and 
the award in writing of any two shall be binding and conclusive as to the 
amount of such loss or damage, but shall not decide the validity of the con- 
tract, or any other question, except the amount of such loss or damage. 

The policy also contains the following provision :— 

(10). It is furthermore hereby expressly provided and mutually agreed that 
no suit or action against the society for the recovery of any claim by virtue 
of this policy shall be sustainable in any court of law or chancery, until after 
an award shall have been obtained, fixing the amount of such claim in the 
manner above provided, nor unless such suit or action shall be commenced 
within twelve months next after the loss shall oceur. 

The answer of the defendant shows that the parties differ in 
respect to the damage to the property covered by the policy; that 
they attempted to agree and determine the amount of such dam- 
age, but were unable to agree in respect to the amount to be paid 
therefor, and thereupon, in pursuance of the provision of the policy 
referred to, the defendant duly and seasonably made a written 
request of said plaintiff that the amount of such damage be ascer- 
tained by an appraisal, according to the terms of the contract, and 
demanded that the plaintiff select and name an appraiser to act for 
him; and that the plaintiff has wholly neglected and refused to 
comply with such request, or to enter upon any appraisal. The 
defendant therefore claims that no right of action has yet accrued 
to the plaintiff under the policy. The contention of the plaintiff is 
that the arbitration clause is not an essential condition to his right to 
bring an action for the damages suffered; that it is a mere collateral 


executory agreement, revocable by either party, and was, in fact, 
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revoked by the commencement of the action; and that it is invalid, 
as an attempt to oust the courts of their jurisdiction; also, that in 
any event the arbitration clause, by its terms, cannot apply to cases 
where personal property covered by the policy is wholly destroyed. 

1. An agreement that a right of action should not be enforced 
through the ordinary tribunals cannot be sustained; and therefore 
a general covenant in a policy that claims for damages should be 
settled by arbitration would not be a bar to a suit for damages. 
That would be to oust the courts of their jurisdiction. So a pro- 
vision in a contract to refer any specific matter of difference which 
might arise under it is no defense, if it is merely collateral to the 
principal obligation. These cases are entirely distinct from cov- 
enunts providing for the adjustment of certain differences, or the 
estimate and determination of amounts or values, as preliminary 
to the right of recovery. In such case the parties, by the same 
agreement which creates the liability and gives the right, qualify 
the right by providing that before a right of action shall accrue 
certain facts shall be determined, or amounts and values ascer- 
tained; and this is made a condition precedent, either in terms or 
by necessary implication : Canal Co. vs. Coal Co., 50 N. Y., 266, 
and cases; Leake, Cont., 954, 955; May, Ins., §§ 493, 494.. Parties 
may by contract fix the time when a claim growing out of the 
same shall be due and payable, and may provide therein that cer- 
tain things shall be done before the same shall become due. Mr. 
Leake states the result of the English cases as follows: “A refer- 
ence to arbitration of differences arising upon acontract * * * 
may be agreed upon in the contract as a condition precedent to 
the existence of any claim or liability.” Page 953. And parties 
may agree that no right of action should arise between them until 
it had been determined by reference to arbitrators to be chosen, 
and, if such agreement is made, then no right of action exists un- 
til the decision ismade. And in Scott vs. Avery (5 H. L. Cas., 811), 
the lord chancellor, in construing the policy of insurance in that 
case, which contained an arbitration clause, was of the opinion 
“that the meaning of the parties was that the sum to be recovered 
should be only such a sum as, if not agreed upon in the first in- 
stance between the committee and the suffering member, should be 
decided by arbitration; and that the sum so ascertained by arbitra- 
tion, and no other, should be the sum to be recovered, appears to 
me to be clear beyond all possibility of controversy. And, if that 
was their meaning, the circumstance that they have not stated 
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that meaning in the clearest terms or in the most artistic form is a 
matter utterly unimportant. What the court below had to do was 
to ascertain what was the meaning of the parties, as deduced from 
the language they have used.” And he thought that in that case 
“the right of action should be, not for what a jury should say was 
the amount of the loss, but for what the persons designated in that 
particular form of agreement should so say.” The case of Ins. Co. vs. 
Wolff (N. J.), 14 Atl. Rep., 561, is not essentially different from the 
case at bar. The policy in that case contained like provisions in refer- 
ence to arbitration, except that it was provided that the loss should 
not be payable until such appraisal, which was held a condition 
precedent to the right to bring an action. But in this case the 
several provisions of the policy must be considered together, and it 
is apparent that it must be given a similar construction; for it is 
expressly provided, not merely that no suit should be sustainable 
until after the award should have been obtained as therein pro- 
vided, but the time of payment of the loss money is, as we have 
seen, fixed at sixty days from the date of the adjustment of a claim. 
It could not, therefore, be sooner demanded, unless the adjustment 
provided for was waived, refused, or prevented by the company. 
Expressio unius exclusio alterius : Canal Co. vs. Coal Co., supra, 
262, 269; Braunstein vs. Insurance Co., 1 Best & S., 101 E. C. L., 
783. The provision for arbitration in this case was then an essen- 
tial part of the contract to pay the loss, and was a condition prece- 
dent to plaintiff's right of action. It is obvious that the stipulation 
that no suit should be maintained until after an award fixing the 
amount of the claim must be construed with, and controlled by, 
the conditions under which the appraisement is required, so that 
if no differences should arise requiring an arbitration, or the same 
should be waived or declined by the company, this clause would 
in such case, become inoperative. 

2. Bythe terms of the arbitration clause or section above referred 
to, the amount of “sound value and of damage to the property ” 
may be determined by mutual agreement; and, if the parties can- 
not agree, then the same shall be ascertained by appraisers, to be 
chosen as therein provided. This is the only provision for adjust- 
ment contained in the policy. It is clear that the same property, 
the value of which may in the first instance be determined by 
agreement, is to be considered by the appraisers, whether the 
amount of damage is that of the full value of the property or not, 
—that is, whether the goods are wholly or partly destroyed. The 
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construction of this section is not qualified in the manner con- 
tended for by plaintiff by the preceding sections, which relate to 
the proofs, and the arrangement and care of the property partially 
injured. In the same stock of goods many separate packages might 
be wholly destroyed, while others would be classed as “ damaged ” 
goods; but the amount of damage to the property insured would 
include both classes. And it would hardly be reasonable to hold 
that the parties intended to make provision for adjusting only a 
part 6f the loss or damage to the goods, leaving no provision for 
the balance, though the assured is required to return, in the inven- 
tory constituting a part of the proof of loss, the whole thereof, 
including property claimed to be wholly destroyed. And it is emi- 
nently proper that in such cases, involving the examination of 
books and a large number of items, and the extent of the 
damage, it shall be determined by three men, as appraisers. 
It is a matter proper for reference, and the controversy may 
generally be more satisfactorily and speedily determined in 
that way than in any other : Mentz vs. Insurance Co., 79 Pa. St., 
481; Johnson vs. Insurance Co., 43 N. W. Rep., 60. Order reversed. 


SUPREME COURT OF IOWA. 


BRITISH AMERICA ASSURANCE = 


Us. 
NEIL er at.* 


Where, under the customs of the business, an agent’s balances are not consid- 
ered due until the end of the month, a surety on his bond may be liable 
for defaults on premiums collected during that portion of the month which 
preceded the execution of the bond. 

Where the agent had taken a county warrant in payment, which the company 
declined at first to accept, but afterwards redeemed when it had been 
pledged by the agent, and credited him with the balance realized on it, 
the company is liable for the deficiency. 


J. M. Parxer, fur Appellants. 
W. W. Mitter, for Appellee. 


* Decision rendered, January 24, 1889. 
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Beck, J. 

1. The facts as found by the district court are these: The de- 
fendant Neil, having for several years been agent for plaintiff, with 
the other defendants executed the bond in suit to secure the cor- 
rect discharge of his duties as agent. Prior to the execution of 
the bond Neil had given plaintiff another bond for the same pur- 
pose as the present bond. Prior to the execution of the bond in 
suit Neil had issued policies, collecting a part of the premiums, 
and a part remaining unpaid. It was in accord with the custom 
of the business to give customers credit until the first of the month 
following the issuance of their policies. Neil continued business 
after the bond was given, and received moneys, for which he failed 
to account, though remitting for a part of the business. The dis- 
trict court held that the plaintiff could not apply remittances made 
by Neil for business done before the first day of the month in which 
the bond was executed to arrearages for business done before that 
date, except that money collected after that date on account of 
business of the preceding month should be applied to such ar- 
rearages; that is, the sureties are only bound to make good Neil’s 
default as to liabilities and defaults for and on account of business 
beginning with the first of the month in which the bond was ex- 
ecuted; they cannot be held for past defaults and arrearages. In 
our opinion these rules of law are correct. The: defendants ought 
to be charged with the business for the whole of the month in 
which the bond was given, for the reason that under the customs of 
the business the money was not due therefor until the first day of 
the next month. The business was really of the month succeeding 
the month in which the bond was executed. It was then completed, 
and the money was due therefor. 

2. The first and second findings of facts are complained of as be- 
ing immaterial and irrelevant, and not predicated upon any issue in 
the case. The findings relate to the agent’s employment, by plaint- 
iff. and the time he was so employed, and the fact that he had be- 
fore given a bond which remained in force till about the time the 
bond in suit was given. If it be admitted that these facts are not 
presented by any issue in the case, they are matters which seem to 
show the relations of the parties, and the beginning of the liability 
of the sureties. No possible prejudice could have resulted to de- 
fendants from these findings. 

3. As we understand counsel’s urgument other objections are di- 
rected against the findings of the court on the ground that they are 
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not sufficiently supported by the evidence. We do not understand 
counsel to maintain that, if the findings of facts be correct as a 
matter of law, all the conditions as to defendants’ liability are erro- 
neous. It may be that counsel can be understood to maintain that 
as a matter of law defendants cannot be held liable on account of 
a county warrant which he took for a premium, and plaintiff refused 
at first to accept it. But after the agent got into trouble and had 
pledged the warrant the plaintiff recovered it, and credited the 
agent with the balance realized on it. Plaintiff did not cancel the 
policy upon which the county warrant was paid as premium. It 
could surely change its determination not t» accept it. The busi- 
ness pertained to the time for which defendants are liable. We see 
no prejudice resulting to defendants by the plaintiff's finally accept- 
ing the county warrant. Indeed, they were benefited by the act. 
The plaintiff could have declined to accept the warrant. The agent 
was bound to pay it money, and could not pay in choses in action 
or other property. If plaintiff had not accepted the warrant, the 
defendants would have been liable for the balance realized on it. 

4. Counsel complain that the findings of facts by the court are 
not supported by the evidence. These findings have the force and 
effect of a verdict and will not be set aside unless they are so against 
the proof as to raise a presumption of passion or prejudice. We 
think it cannot be said that the findings are not sufficiently sup- 
ported by the evidence. Indeed, we think they are in accord with 
the preponderance of the proof. 

5. It appears that plaintiff appealed. This is not shown by the 
abstract, but, as counsel on both sides admit it, we are probably 
justified in regarding it as a fact. But as we find no exceptions by 
the plaintiff to any ruling or finding of the court below it cannot urge 
objections in this court. Plaintiff ought to have taken some steps 
to call the attention of the court below to the rulings to which ob- 
jections are made, to the end that the alleged errors could have 
been reviewed, and, if found, corrected in the court below. But 
nothing of that kind was done. We cannot, therefore, review the 
case on plaintiff's appeal. The judgment is on both appeals affirmed. 
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COURT OF APPEALS OF NEW YORK. 


JANE 8S. AVERY 
US. 


EQUITABLE LIFE ASS’E SOCIETY, 


oF THE UNITED SraTEs. * 


Where it is sought to reform a written contract, some mutual mistake must 
clearly appear whereby the agreement states more or less than was in- 
tended, or some fraud or imposition giving one party a conscious advan- 
tage over another. 


A memorandum prepared by the company, giving ‘‘estimated results” of in- 
suring by the tontine plan, was presented to the insured at the time the 
policy was solicited. In a suit to compel a reformation of the policy to 
conform with the terms of the memorandum. 


Held, That the estimates were from their nature problematical, and could not 
amount to a misrepresentation. If the insured accepted the policy rely- 
ing upon them, the avenues of inquiry were open to him and there was 
no ground for equitable relief. 


Cuas. B. Atexanver, for Appellant. 

Puiturrs & Avery, for Respondent. 

Gray, J. 

This action was brought by plaintiff to have a policy of insurance 
reformed in certain respects, and, as reformed, to recover there- 
upon against the defendant a certain sum of money. 

The complaint alleges that in the year 1873, the plaintiffs busi- 
ness was solicited by the defendant to insure his life on a plan 
“known as the Tontine Savings Fund Policy;” that it was agreed 
between those parties that a policy was to be delivered assuring, 
for the sole use of the plaintiff, her husband’s life in the sum of 
$10,000 on these terms, viz: that sum was to be paid, if death oc- 
curred within fifteen years; but, if the husband survived, the plaint- 
iff might elect to withdraw in cash, at the end of that period, $7,- 
170; thereupon, defendant gave a certain memorandum, which the 
plaintiff incorporates with her pleading, and which stated the “ op- 
tions” which would be available to her; that thereafter the policy 


ok Opinion filed, December 3, 1889. si 
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in question was issued; and it also is incorporated in the plaintiff's 
pleading. The complaint avers that before the acceptunce of the 
policy and the payment of the first premium, it was again repre- 
sented to plaintiff's husband that the contract was that plaintiff 
would receive the amount of $7,170 if her husband survived the 
period of fifteen years, and that she wouid receive the sums and 
privileges stated in the memorandum referred to. 

It further appears from the complaint that just before the expir- 
ation of the fifteen years the defendant notified plaintiff's husband 
that he could surrender the policy and receive the cash sum of $5,- 
076.80; that upon the expiration of the fifteen years’ period the 
husband surrendered the policy and with plaintiff declared an option 
to have from defendant the sum of $7,170 and demanded payment 
of that amount, which defendant refused to pay; that plaintiff there- 
upon received the aforesaid sum of $5,076.80 tendered by defendant, 
only on account, and still claiming the difference between the two 
sums. The plaintiff prays for a reformation of the policy in that 
portion wherein the options to the holders are expressed so that 
it shall read as the first option that the amount to be withdrawn 
in cash is $7,170. 

The memorandum which the complaint incorporates, and in fact 
rests upon mainly as embodying the preliminary agreements of the 
parties, is headed “ Tontine Savings Fund Policy ” and then follows 
over the body of the instrument the words “ Estimated Results.” 
Those results, upon data covering the case at hand, among other 
items of estimates, mention as the “ total cash value” the sum of 
$7,170. Then follows, beneath, three paragraphs containing privi- 
leges to the assured; not necessary to repeat, as the record simply 
states again as the total cash value of the policy the said sum of 
$7,170. The policy of assurance contained the following clause, 
viz.: ‘This policy is issued and accepted by the assured upon the 
following special agreements and conditions relative to Tontine 
Savings Fund Policies; first, that this policy is issued under the 
Tontine Savings Fund Plan.” The fourth of the conditions men- 
tioned states that “all surplus or profits from such policies on the 
Tontine Savings Fund Assurance Plan as shall cease to be in force 
upon the completion of their respective Tontine dividend periods 
shall be apportioned equitably among such policies as shall com- 
plete their period.” The fifth paragraph of the special agreements 
and conditions is the one sought to be reformed, and it provides 
“that upon the completion of the Tontine dividend period of the 
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30th of December, 1887, * * * the legal holders shall have 
the option: First, to withdraw in cash this policy’s entire share of 
the assets, whether in the reserve fund proper or in the accumu- 
lated surplus.” 

The question before us is whether these facts, if taken as true, as 
they must be under the demurrer, give to the plaintiff a cause of 
action against the defendant for the reformation of the policy. 
The defendant is deemed to concede everything in the plaintiff's 
favor as to the facts, but not her construction of the instruments, 
or her inferences and conclusions from the facts. In actions to re- 
form written instruments the rules are familiar and well-established 
by repeated decisions of the courts. At the foundation lies the 
general principle that, where equitable relief is sought, the case 
must disclose facts which constitute an effective appeal to the con- 
science of the court and move it to interfere to mitigate the rigor- 
ous rules of the law. It is the province of a court exercising equity 
powers to administer justice between parties, where, for want of an 
adequate remedy at law, they would be without redress, in respect 
of matters where good and cogent reasons exist for relief being 
granted. Such reasons, in cases like the one at bar, where it is 
sought to reform, that is to say, to alter, or change, the terms and 
conditions of a written agreement between parties, must exhibit 
the existence of a mutual mistake, whereby the agreement really 
states less or more than was intended by the parties, or of some 
fraud or imposition, whereby an unconscientious advantage is or 
may be had by one over the other. An agreement between parties 
is presumed to contain what they intended, and to comprise their 
whole sense of the subject-matter, and, therefore, when it is made 
to appear that, by a mutual error, the contract varies from their in- 
tent; or that, by some fraudulent practices, there has been a sup- 
pression or omission or insertion of material matter which would 
operate as a suprise, or a fraud, upon a party, ground for relief is 
made. So, too, equity will relieve, where there has been a misrep- 
resentation of some important fact, by which a party is misled to 
his disadvantage, or so entrapped as that an undue advantage is 
gained over him. Itis unnecessary to cite authorities in support of 
these peculiar principles. They are found discussed in Judge Story’s 
work on Equity Jurisprudence, under title of Fraud and Mistake. 

Now the design and purpose of equity being to reconstitute an 
agreement between parties, where some positive proof shows that 
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it is not, in material respects, in truth, such as was intended by 
them, does the plaintiff make out an equitable case for the inter- 
ference of the court? Iam unable to say that she does. We must 
consider the question as affected by the incorporation of the con- 
tract in the plaintiff's complaint. She does not pretend that any 
fraud, or any imposition, was practiced upon her, by which she was 
induced to accept the policy; nor that there was any fraudulent 
suppression, or omission of any part of their agreements. She does 
not show that there was some mistake in the contract of insurance 
which was mutual, or which resulted in mutual error. Her whole 
subject of complaint is that the defendant’s misrepresentation as to 
the sum payable in a certain contingency was not contained as an 
agreement of the policy. But is that a well-founded basis of com- 
plaint on her part? What was solicited of her husband to take 
out, and what he agreed to and did accept, was a peculiar form of 
policy, differing from the plain and ordinary contract of life insur- 
ance; under which the defendant would become liable for a certain 
sum and only upon the death of the assured. Under the policy 
negotiated for, if the assured survived the stated period of fifteen 
years, the sum he might elect to receive in cash was, in its nature, 
uncertain and, in the nature of things, incapable of being exactly 
computed in advance. This appears from the language of the pol- 
icy itself, which describes it as issued under the Tontine Savings 
Fund Plan, and indicates its speculative possibilities, in declaring it 
entitled to an equitable apportionment, with other like policies, of 
the surplus or profits derived from such policies in the class as shall 
cease before the completion of their respective Tontine dividend 
periods. The plaintiff expressly alleges that such was agreed upon 
as the policy and the memorandum, which she rests upon as repre- 
senting what was to be the defendant’s agreement of assurance, de- 
scribes the proposed policy as of that nature. 

These policies have been the subject of consideration in this court, 
and notably in the recent cases of Bogardus vs. N. Y. Life Ins. Co., 
101 N. Y., 328, and Uhlman vs. Same Company, 109 id., 421; 16 
N. Y. State Rep., 371. 

The character of such policies is described in the opinions, in 
those cases, as involving the amount of the fund, out of which the 
(lividend shall be paid to the surviving holder, in uncertainty, and, 
hence, creating a liability on the part of the company to him under 
such a policy which was necessarily contingent and could only be 
determined when, at the end of the dividend period, the aggregate 
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COURT OF APPEALS OF NEW YORK. 


JANE S. AVERY 
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EQUITABLE LIFE ASS’E SOCIETY, 


oF THE Unrrep States. * 


Where it is sought to reform a written contract, some mutual mistake must 
clearly appear whereby the agreement states more or less than was in- 
tended, or some fraud or imposition giving one party a conscious advan- 
tage over another. 


A memorandum prepared by the company, giving ‘‘estimated results” of in- 
suring by the tontine plan, was presented to the insured at the time the 
policy was solicited. In a suit to compel a reformation of the policy to 
conform with the terms of the memorandum. 


Held, That the estimates were from their nature problematical, and could not 
amount to a misrepresentation. If the insured accepted the policy rely- 
ing upon them, the avenues of inquiry were open to him and there was 
no ground for equitable relief. 


Cuas. B. Atexanper, for Appellant. 
Puiturrs & Avery, for Respondent. f 
Gray, J. 

This action was brought by plaintiff to have a policy of insurance 
reformed in certain respects, and, as reformed, to recover there- 
upon against the defendant a certain sum of money. | 

The complaint alleges that in the year 1873, the plaintiff's busi- 
ness was solicited by the defendant to insure his life on a plan 
“known as the Tontine Savings Fund Policy;” that it was agreed 
between those parties that a policy was to be delivered assuring, 
for the sole use of the plaintiff, her husband’s life in the sum of 
$10,000 on these terms, viz: that sum was to be paid, if death oc- 
curred within fifteen years; but, if the husband survived, the plaint- 
iff might elect to withdraw in cash, at the end of that period, $7,- 
170; thereupon, defendant gave a certain memorandum, which the 
plaintiff incorporates with her pleading, and which stated the “ op- 
tions” which would be available to her;.that thereafter the policy 


* Opinion filed, December 38, 1889. 
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in question was issued; and it also is incorporated in the plaintiff's 
pleading. The complaint avers that before the acceptunce of the 
policy and the payment of the first premium, it was again repre- 
sented to plaintiffs husband that the contract was that plaintiff 
would receive the amount of $7,170 if her husband survived the 
period of fifteen years, and that she would receive the sums and 
privileges stated in the memorandum referred to. 

It further appears from the complaint that just before the expir- 
ation of the fifteen years the defendant notified plaintiff's husband 
that he could surrender the policy and receive the cash sum of $5,- 
076.80; that upon the expiration of the fifteen years’ period the 
husband surrendered the policy and with plaintiff declared an option 
to have from defendant the sum of $7,170 and demanded payment 
of that amount, which defendant refused to pay; that plaintiff there- 
upon received the aforesaid sum of $5,076.80 tendered by defendant, 
only on account, and still claiming the difference between the two 
sums. The plaintiff prays for a reformation of the policy in that 
portion wherein the options to the holders are expressed so that 
it shall read as the first option that the amount to be withdrawn 
in cash is $7,170. 

The memorandum which the complaint incorporates, and in fact 
rests upon mainly as embodying the preliminary agreements of the 
parties, is headed “ Tontine Savings Fund Policy ” and then follows 
over the body of the instrument the words “ Estimated Results.” 
Those results, upon data covering the case at hand, among other 
items of estimates, mention as the “ total cash value” the sum of 
$7,170. Then follows, beneath, three paragraphs containing privi- 
leges to the assured; not necessary to repeat, as the record simply 
states again as the total cash value of the policy the said sum of 
$7,170. The policy of assurance contained the following clause, 
viz.: “This policy is issued and accepted by the assured upon the 
following special agreements and conditions relative to Tontine 
Savings Fund Policies; first, that this policy is issued under the 
Tontine Savings Fund Plan.” The fourth of the conditions men- 
tioned states that “all surplus or profits from such policies on the 
Tontine Savings Fund Assurance Plan as shall cease to be in force 
upon the completion of their respective Tontine dividend periods 
shall be apportioned equitably among such policies as shall com- 
plete their period.” The fifth paragraph of the special agreements 
and conditions is the one sought to be reformed, and it provides 
“that upon the completion of the Tontine dividend period of the 
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30th of December, 1887, * * * the legal holders shall have 
the option: First, to withdraw in cash this policy’s entire share of 
the assets, whether in the reserve fund proper or in the accumu- 
lated surplus.” 

The question before us is whether these facts, if taken as true, as 
they must be under the demurrer, give to the plaintiff a cause of 
action against the defendant for the reformation of the policy. 
The defendant is deemed to concede everything in the plaintiff's 
favor as to the facts, but not her construction of the instruments, 
or her inferences and conclusions from the facts. In actions to re- 
form written instruments the rules are familiar and well-established 
by repeated decisions of the courts. At the foundation lies the 
general principle that, where equitable relief is sought, the case 
must disclose facts which constitute an effective appeal to the con- 
science of the court and move it to interfere to mitigate the rigor- 
ous rules of the law. It is the province of a court exercising equity 
powers to administer justice between parties, where, for want of an 
adequate remedy at law, they would be without redress, in respect 
of matters where good and cogent reasons exist for relief being 
granted. Such reasons, in cases like the one at bar, where it is 
sought to reform, that is to say, to alter, or change, the terms and 
conditions of a written agreement between parties, must exhibit 
the existence of a mutual mistake, whereby the agreement really 
states less or more than was intended by the parties, or of some 
fraud or imposition, whereby an unconscientious advantage is or 
may be had by one over the other. An agreement between parties 
is presumed to contain what they intended, and to comprise their 
whole sense of the subject-matter, and, therefore, when it is made 
to appear that, by a mutual error, the contract varies from their in- 
tent; or that, by some fraudulent practices, there has been a sup- 
pression or omission or insertion of material matter which would 
operate as a suprise, or a fraud, upon a party, ground for relief is 
made. So, too, equity will relieve, where there has been a misrep- 
resentation of some important fact, by which a party is misled to 
his disadvantage, or so entrapped as that an undue advantage is 
gained over him. Itis unnecessary to cite authorities in support of 
these peculiar principles. They are found discussed in Judge Story’s 
work on Equity Jurisprudence, under title of Fraud and Mistake. 

Now the design and purpose of equity being to reconstitute an 
agreement between parties, where some positive proof shows that 
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it is not, in material respects, in truth, such as was intended by 
them, does the plaintiff make out an equitable case for the inter- 
ference of the court? Iam unable to say that she does. We must 
consider the question as affected by the incorporation of the con- 
tract in the plaintiff's complaint. She does not pretend that any 
fraud, or any imposition, was practiced upon her, by which she was 
induced to accept the policy; nor that there was any fraudulent 
suppression, or omission of any part of their agreements. She does 
not show that there was some mistake in the contract of insurance 
which was mutual, or which resulted in mutual error. Her whole 
subject of complaint is that the defendant’s misrepresentation as to 
the sum payable in a certain contingency was not contained as an 
agreement of the policy. But is that a well-founded basis of com- 
plaint on her part? What was solicited of her husband to take 
out, and what he agreed to and did accept, was a peculiar form of 
policy, differing from the plain and ordinary contract of life insur- 
ance; under which the defendant would become liable for a certain 
sum and only upon the death of the assured. Under the policy 
negotiated for, if the assured survived the stated period of fifteen 
years, the sum he might elect to receive in cash was, in its nature, 
uncertain and, in the nature of things, incapable of being exactly 
computedin advance. This appears from the language of the pol- 
icy itself, which describes it as issued under the Tontine Savings 
Fund Plan, and indicates its speculative possibilities, in declaring it 
entitled to an equitable apportionment, with other like policies, of 
the surplus or profits derived from such policies in the class as shall 
cease before the completion of their respective Tontine dividend 
periods. The plaintiff expressly alleges that such was agreed upon 
as the policy and the memorandum, which she rests upon as repre- 
senting what was to be the defendant’s agreement of assurance, de- 
scribes the proposed policy as of that nature. 

These policies have been the subject of consideration in this court, 
and notably in the recent cases of Bogardus vs. N. Y. Life Ins. Co., 
101 N. Y., 328, and Uhlman vs. Same Company, 109 id., 421; 16 
N. Y. State Rep., 371. 

The character of such policies is described in the opinions, in 
those cases, as involving the amount of the fund, out of which the 
dividend shall be paid to the surviving holder, in uncertainty, and, 
hence, creating a liability on the part of the company to him under 
such a policy which was necessarily contingent and could only be 
determined when, at the end of the dividend period, the aggregate 
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of the fund, from accretions, interest, etc., could be ascertained for 
division among the survivors. 

When the assured accepted the policy he was chargeable with 
the knowledge of its terms and provisions. Ignorance is not 
pleaded and ignorance of the legal effect of the contract would not 
be an excuse. The knowledge imputable to him, and to the plaint- 
iff, involves a comprehension of the contents of the policy, and, 
equally, of the contingent nature of the option available to the 
holder, upon the expiration of the Tontine period. The assured 
was bound to know that the liability of the company, on that plan 
of insurance, was contingent upon several elements and indeter- 
minable in advance. This was indicated to him, not only by the 
nature of the engagement itself, but the preliminary memorandum 
only represented estimated results. His position here is at war 
with his position as defined by the complaint. He now argues as 
though there had been a mutual intent that a certain sum should 
be paid; while the complaint, on its face, makes out a case of a 
contract of assurance, the outcome of which, in the respect dis- 
cussed, was essentially contingent upon events not possible of fore- 
casting. He engaged in a plan of insurance which presented the 
possible chance ofa return to him of a dividend, in certain contin- 
gencies, which would represent considerable more than his pay- 
ments of premiums, and which he entered into on certain estimates 
of results furnished him by the company. Now,I think we may as- 
sume that the defendant’s officers made these estimates as liberal 
as it was possible, and that they represented the chances in as 
favorable a light as they could. That is quite possible and prob- 
able, but that assumption would not affect the question. The re- 
sults of such a plan of assurance were matters of opinion, and they 
are not considered as important in equity. The avenues of inquiry 
were equally open to the parties, and probably the experience of 
the officers was of more use to them than to the general public. 

Their statements of what the assured might possibly gain under 
that plan do not amount to misrepresentation; and, if the assured 
accepted the policy relying upon them, and the result is not as 
supposed, or estimated, that presents no ground for relief. It was, 
and in the very nature of the plan could only be, problematical or 
speculative. The figuring out of the chances of the assured, in the 
chances of all of his class, could only be based on hypothetical 
facts and figures. 
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The case of Maher vs. Hibernia Ins. Co. (67 N. Y., 283) is inap- 
plicable as an authority for the plaintiff. The proof in that action 
showed that both the plaintiff and the agent of the defendant meant 
to insure a building as occupied otherwise than only as a dwelling- 
house; but terms were used in the policy which were not apt to so 
describe it, while intending to properly describe its uses. The 
court there held that evidence of the mutual mistake, to the satis- 
faction of the jury, would, under the averments, even without a 
specific allegation of a mistake of fact, warrant the reformation of 
the contract. Folger, Ch. J., said: “It is enough to authorize the 
reformation of a contract if it appears that through the mistake of 
both parties to it, the intentions of neither have been expressed in 
it.” That is not this case; for here the only mistake, predicable 
of the facts, is the mistake of the plaintiff, or of the assured in 
supposing that, under that plan of quasi speculative insurance, 
exact estimates could be made of the dividend which, at the ex- 
piration of the period, would be declarable to a policy-holder 
surviving in his class. 

In addition to the absence of averments of facts making out any 
agreement, or disclosing any intention that the policy should con- 
tain an option for a withdrawal of the cash sum named, at the ex- 
piration of the fifteen years, the fact of the acceptance and reten- 
tion of the policy during that period of time, without taking any 
steps for reformation, deprives the case of equitable features, and 
seriously assails the good faith of the plaintiff in her present at- 
tempt to charge the defendant with a liability inconsistent with the 
terms of its contract. 

If the views I have expressed are correct, it follows that the de- 
fendant’s demurrer should have been sustained, and that the judg- 
ment appealed from should be reversed, and a judgment ordered 
to be entered in favor of the defendant upon the demurrer, with 
leave to plaintiff to amend upon payment of the costs of the action 
in all the courts. All concur. 
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SUPREME COURT OF MICHIGAN. 


DIEHLMAN 
Us. 
DWELLING-HOUSE INS. CO.* 


The policy provided that if the interest was any other than a perfect legal 
and equitable title, or if the building stood upon ground of which the in- 
sured had not a perfect title, it should be void. By a clerical error the 
deed conveying the property described the premises adjoining instead of 
those actually intended to be conveyed, and was not discovered until af- 
ter the tire, when it was corrected by a quit-claim deed. 

Held, That the insured in equity had a right to the legal title, and the policy 
provision was not violated. 


Newey Leonarp, for Appellant. 

T. W. Wurrney, for Appellee. 

Longe, J. 

A policy of insurance was issued to plaintiff by the Dwelling- 
House Insurance Company, defendant, for the sum of $700, made 
up as follows : On frame dwelling-house, $300; on furniture, ete., 
$300; and on frame barn and shed adjoining, the sum of $100. 
This policy was issued on February 13, 1886, for the term of three 
years, and a premium of $7 paid. On March 31, 1888, the dwell- 
ing-house and a quantity of goods therein covered by said policy 
were destroyed by fire. After the fire plaintiff made the necessary 
proofs of loss. An adjuster of the defendant company visited the 
premises, and after a full and careful examination of the loss and 
cause of the fire, it was agreed between him and the plaintiff that 
the matter should be adjusted and settled by the payment of $275 
on the house, and $45 on the personal effects destroyed, making a 
total of $320, which the adjuster agreed the company should pay 
within ninety days from the date of adjustment. The defendant 
company afterwards refused payment, on the ground that the 
plaintiff was not the owner of the premises upon which said build- 


* Decision rendered, November 15, 1889. 
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ing and property stood at the time the policy issued, or at the 
time of the fire. The policy provides that “if the interest of the 
insured in said property, or any part thereof, now is or shall be- 
come any other or less than a perfect legal and equitable title and 
ownership from all liens whatever, except as stated in writing 
herein, or if the building stands on leased ground or land of which 
the assured has not a perfect title, then, and in every such case, 
this policy shall be veid.” It appears that James Paddock and wife 
made, executed, acknowledged, and delivered a deed to Mary and 
Martin Diehlman, the husband of the plaintiff, some time prior to 
the issuance of the policy in this case. The lands and premises 
are described in the deed as follows: “Commencing forty-one 
rods south of the southwest corner of the east half of the northwest 
quarter of section nineteen, township twelve north, range two 
west; running thence east twenty rods; thence north eight rods,” 
etc., “to the place of beginning,” etc. The correct description 
would have been: “ Commencing forty-one rods north of the south- 
west quarter,” etc. Afterwards, and in order to put the whole 
title in Mary Diehlman, she and her husband conveyed the prem- 
ses to W. H. Swartz, and Swartz conveyed back to the plaintiff. 
iThese deeds were all made before the insurance was effected, and 
all the deeds contained the wrong description. The plaintiff and 
her husband, however, moved onto and took possession of the 
premises intended to be conveyed, and were so in possession at the 
time of the insurance, and the building insured is the one occupied 
and used as the homestead of the plaintiff and her husband. The 
insurance was placed upon the property by Mr. A. R. Garbutt, the 
duly authorized agent of the company in that county, upon appli- 
cation, and after a view of the premises. This mistake was not 
discovered in the deed until after the loss of the building, ete., by 
fire, when Mr. Paddock at once made a quit-claim deed to plaintiff 
containing the correct description, for the purpose of correcting 
the mistake in the former deeds. The situation was such that 
plaintiff would have the right to the corrected deed, and a court of 
chancery, upon application, would have corrected it. The whole 
matter was treated between the parties to the deed as a clerical er- 
ror, Mr. Paddock making no claim, after the execution and delivery 
of the deed, to the premises intended to be conveyed, and the par- 
ties taking actual possession of the property so intended to be 
conveyed, and the insurance being placed thereon. The plaintiff 


had in equity all the title that Paddock had to the property, and in 
VoL, XIX.—17. 
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the application the agent of the defendant company correctly de- 
scribed the premises. It does not appear that the risk was in any 
way increased or made more hazardous. All the parties acted in 
good faith, and after the fire adjusted the loss, and defendant 
promised payment. These facts are not disputed. These circum- 
stances cannot be held to work a forfeiture of the policy. The ti- 
tle to the premises is substantially as represented, as in equity the 
plaintiff had the right to the legal title as she then had the equita- 
ble title, and when it was so conveyed it related back to the time of 
taking possession under the deed containing the wrong descrip- 
tion. It was agreed in the court below that the loss was adjusted 
at the sum of $320. The loss occurred March 31, 1888, and the 
amount would become payable ninety days thereafter by the terms 
of the policy. The judgment of the court below must be reversed, 
and judgment entered in this court for $320, with interest at 6 per 
cent from June 30,1888. Plaintiff will recover the costs of both 
courts. The other justices concurred. 


++ _____ 


SUPREME COURT OF IOWA. 


BARRE 
US. 
COUNCIL BLUFFS INS. CO.* 


In an action upon an agreement to issue a policy where no policy had in 
fact been issued, the law will presume that the policy was of the kind 
usually issued, and a failure to make proofs in compliance with such 
policy will defeat recovery. 

To establish as waiver of such proofs, evidence of the authority of the agent 
to make such waiver must be shown. 

Where an agent had testified that he had blank policies furnished him, it was 
proper to disclose on cross-examination their character by showing that 
they were of the same form as one made an exhibit. 


J. H. Trewrn and Yoran & Arnoxp, for Appellant. 


R. W. Barcer, for Appellee. - 
Beck, J. 


1. The petition declares upon a contract whereby defendant was 
bound to issue and deliver to plaintiff a policy of insurance. 
Plaintiff executed and delivered to defendant a promissory note for 


* Decision rendered, January 22, 1889. 
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the premium agreed to be paid, but defendant did not issue the 
policy. The property intended to be insured was destroyed by 
fire, and plaintiff in this action seeks to recover, upon the agree- 
ment to issue the policy, the loss sustained by plaintiff by the 
destruction of the property, to the extent of the sum to be in- 
sured by defendant upon the property as fixed by the agreement 
to issue the policy. In amendments to the petition it is alleged 
that defendant, by refusing to deliver the policy of insurance, and 
by denying the existence of the contract of insurance, prevented 
plaintiff from making proof of loss within the time prescribed in 
the policy of insurance usually issued by defendant, and the 
defendant thereby did waive proof and notice of loss. The 
answer alleges that, by the terms of the policy of insurance 
usually issued by defendant, the assured is bound, upon the hap- 
pening of a loss, to at once give the defendant notice thereof, 
with a particular account of the loss, in writing, showing the origin 
of the fire, the occupancy of the building, the value of the insured 
property, the interest of the assured therein, and other matters. 
It is further alleged that the notice and account required by this 
condition of the policy were not given at anytime. The plaintiff 
introduced evidence tending to establish the allegations of his 
petition. He failed to introduce any evidence tending to show that 
immediate notice of the loss was given to the defendant. The 
district court directed the jury that, for the reason no such notice 
was given, they should return a verdict for defendant, which was 
done. 

2. In our opinion, the district court rightly directed a verdict for 
defendant. While the action is not upon the policy of insurance, 
it cannot be doubted that defendant’s liability must be determined 
by the terms and conditions of the policy, which also must deter- 
mine the plaintiff's measure of damages in case he recovers. The 
action is on an agreement to issue a policy. Now, it is plain that 
plaintiff's damages are just what he would have recovered if the 
policy had been issued and the suit brought thereon. It is also 
plain that defendant undertook to issue a policy in the usual form 
of its policies covering like risks. The law will presume that the 
minds of the contracting parties met upon a contract containing 
the terms and conditions of the policy usually issued by defendant 
covering like risks. The contract sued on contained no conditions. 
But it was not a contract of insurance, but a contract to issue a 
policy which would be a contract of insurance. But what kind of 
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a policy was to be issued? Plainly just such a policy as defendant 
usually issued in such cases: Smith vs. Insurance Co., 64 Iowa, 
716; Hubbard vs. Insurance Co., 33 Iowa, 325. Defendant’s policy 
issued in cases of this kind required immediate notice of the loss 
to be given, and a statement of its particulars, as above stated. 
No attempt was made to give this notice and the statement. 
Under the terms of the policy the non-compliance with this con- 
dition defeats recovery on the policy: See 2 Wood, Ins. §§ 437-439; 
Brink vs. Insurance Co., 70 N. Y., 593. 

3. But counsel for plaintiff insist that the district court erred in 
failing to submit to the jury the question whether defendant had 
waived the failure to comply with the terms of the policy as to the 
notice and statement of the particulars of the loss. We think the 
evidence wholly fails to show the waiver relied upon. A waiver 
can only be made by one having suflicient authority to make it, and 
such authority must be shown. The acts claimed to be a waiver 
were done either by the agent who took the application for the 
insurance, and made the contract sued on, or by an adjuster. But 
it is not shown, nor attempted to be, that either of these persons 
were authorized to make the waiver. The duties with which, it is 
shown, or will be inferred, they were clothed, do not pertain to 
waivers of this character. Indeed, there is no evidence tending to 
establish the authority of these persons to make the waiver: Hollis 
vs. Insurance Co., 65 Iowa, 454. The district court, therefore, 
rightly withheld the question of waiver from the jury. 

4. The soliciting agent who took plaintiff’s application for the 
insurance stated, in his examination in chief for plaintiff, that he 
had blank policies furnished him by the defendant. On the cross- 
examination he was permitted to testify, against plaintiff's objec- 
tion, that a blank policy, made an exhibit to the answer, is of the 
form of their blanks. The exhibit was then admitted in evidence. 
We think these rulings are not erroneous. The witness had testi- 
fied to the fact that he had blanks. It was proper to disclose by 
the cross-examination the character of these blanks, and, when it 
was shown they were in the same form as the exhibit, that instru- 
ment was in that way identified, and could properly be admitted in 
evidence. 

The foregoing discussion disposes of all questions in the cuse. 
The judgment of the district court is aftirmed. 


1890.] Eastman vs. Provident Mu. Relief Ass’n. 


SUPREME COURT OF NEW HAMPSHIRE. 


EASTMAN 
Us. 
PROVIDENT MUTUAL RELIEF ASS’N.* 


The certificate was not made payable to the administrator, as intended 

A pay ’ ’ 

through a mutual mistake of the party insured, and the agent to whom 
application was made that it was unnecessary. 


Held, That equity will reform the writing to make the contract what it was 
intended to be, though the mistake was one of law and not of fact. 

Held, That the company, by accepting the application and issuing the certifi- 
cate, was estopped to deny the authority of the agent. 


Where the declared object of an association is ‘‘to secure to dependent and 
loved ones assistance and relief,” the certificate may properly be made 
payable to an administrator. 


Bill in equity, to reform a certificate of membership issued by 
the defendant to Gigar, the plaintiff's intestate, by making it pay- 
able to plaintiff. The court found the following facts: May 31, 
1880, Gigar purchased a certificate of membership, wherein the de- 
fendant agreed to pay, as a benefit, upon due notice of his death 
and the surrender of the certificate, a sum not exceeding $2,000, 
“to such person or persons as he may, by entry on the record-book 
of the association or on the face of this certificate, direct the same 
to be paid; providing he is in good standing when he dies.” He 
died, in good standing, April 8, 1882, and due proof of his death 
was made. He did not, by entry on the record-book or on the face 
of the certificate, direct the benefit to be paid to any one. He 
made his application for the certificate to Rogers, who was the de- 
fendant’s clerk, and one of three trustees authorized by the by-laws 
to approve applications. In answer to Rogers’ inquiry, to whom 
the benefits should be paid at his decease, Gigar asked what would 
be the effect if it was not made in terms payable to anybody. 
Rogers replied that it would go to his administrator, as a part of his 
estate. Gigar said that was just what he wanted, and, but for this 


* Decision rendered, July 26, 1889. 
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information of Rogers, would have made an entry on the record- 
book or certificate, making the benefit payable to his administrator. 
The plaintiff has no knowledge of what took place between Rogers 
and Gigar until about the time this bill was filed. The declared 
object of the association is “to secure to dependent and loved ones 
assistance and relief at the death of a member.” The defendant 
contends, among other things, that the suit is barred by the judg- 
ment at law, between the same parties, reported 62 N. H., 555. 


Sanporn & Harpy, for Plaintiff. 
Dantet Barnarp and S. B. Page, fur Defendant. 
CarPENTER, J. 

In receiving the application, Rogers represented the defendant. 
Both parties intended to make the benefit payable to Gigar’s ad- 
ministrator. That it was not made payable to him was due to their 
mutual misapprehension of the legal effect of the language used in 
the certificate: Eastman vs. Association, 62 N. H., 555. Equity 
requires an amendment of the writing that will make the contract 
what the parties supposed it was, and intended it should be, although 
their mistake is one of law, and not of fact: Kennard vs. George, 
44N. H., 440, 446; Leach vs. Noyes, 45 N. H., 364, 367; Brown vs. 
Glines, 42 N. H., 160; McCone vs. Courser, 64 N. H., 506, 508; 
Northrop vs. Graves, 19 Conn., 548; Stedwell vs. Anderson, 21 Conn., 
139; Bank vs. Insurance Co., 31 Conn., 517, 529. 

1f Rogers had in fact no authority to receive the application, the 
result is the same. By issuing the certificate, the defendant ratified 
his action in taking the application. It received the benefit result- 
ing from the payment by Gigar of his admission fees and assess- 
ments. It cannot adopt the part of Rogers’ doings beneficial to 
them, and reject the rest. With the benefit, it must accept the 
burden. It is chargeable with knowledge of Rogers’ representa- 
tions, and with notice of all material facts known to him: Hovey 
vs. Blanchard, 13 N. H., 145, 149; Beckwith vs. Baxter, 3 N. H., 67. 

A certificate may properly be made payable to a member's ad- 
ministrator. Such an appointment is not inconsistent with the 
declared object of the association. It may be that by making it so 
payable a member can as effectually as otherwise secure assistance 
and relief to his beneficiary. His creditors may be the persons for 
whom he wishes to provide. 

Whether the judgment at law, rendered long before the plaintiff 
discovered the facts upon which his present claim for relief is 
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founded, is a bar to this action (Sanger vs. Wood, 3 Johns. Ch., 416; 
Washburn vs. Insurance Co., 114 Mass., 175,) is a question which 
need not be determined. The judgment may be vacated upon the 
plaintiff's motion iu the trial court, and thereupon there will be a 
decree for the plaintiff. 

Clark, J., did not sit. The others concurred. 


COURT OF APPEALS OF NEW YORK. 
SECOND DIVISION. 


ACALUS L. PALMER er at., Respondents, 


vs. 
GREAT WESTERN INS. CO., Appellant.* : 


Where there was considerable testimony that the vessel was seaworthy at 
the time of leaving port, and she sprang aleak and sank in fine weather 
within forty-eight hours afterwards, the question of seaworthiness and 
cause of loss was properly left to the jury. 


An unauthenticated bill of lading is not evidence of the truth of statements 
contained in it. 

Action was brought on an open marine policy of insurance for 
the recovery of the damages: alleged to have been sustained by a 
loss of freight. The policy, No. 64,118, was issued by the defend- 
ant October 28, 1878, 


Upon all kinds of lawful goods and merchandise, laden or to be laden on 
board the good vessel or vessels as agreed at time of indorsement. 


The risks assumed were as follows :— 


Touching the adventures and perils which the said Great Western Insur- 
ance Company is contented to bear, and takes upon itself in this voyage, 
they are of the seas, winds, waves, rocks, sands, shoals and coasts, collisions 
and sinking at sea, fires, jettisons, loss by pirates, rovers, or assailing 
thieves, barratry of the masters and mariners, and all other losses and mis- 
fortunes that have or shall come to the hurt, detriment, or damage of the 
said goods or merchandises, or any part thereof, occasioned by sea perils, 
subject, however, to such clauses, terms, and rates of average as are con- 
tained in the memorandum in this policy, unless otherwise agreed upon in 
writing. 


* Opinion filed, December 3, 1889. 
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The indorsement was as follows :— 

Date of entry, March 24, 1879. Name of vessel, bark, The Brotiers Pride. 
To be insured from port in Cuba to port north of Hatteras. The risk, 
freight. Amount to be insured, $5,000. Rate of premium, 1}. Amount of 
premium, $75. 

The plaintiff claimed that the vessel was laden with 863 hogs- 
heads of melado to be delivered at New York for $5.25 per hogs- 
head, amounting to $4,530.75. 


TREADWELL CLEVELAND, for Appellant. 

W. W. Gooprica, for Respondents. 

Fottert, Ch. J. 

May 5, 1879, The Brothers Pride sailed from Cardenas, a port on 
the north side of Cuba, fur New York, and was lost forty-eight 
hours after leaving port. The uncontradicted evidence is that 
from the hour of sailing to the hour when wrecked the weather 
was fine, with about a four knot wind. She met with no accident, 
except the cross-bar to one of her pumps broke, but how, when, or 
whether the pump was rendered useless, or whether it was repaired 
does not appear. The vessel filled with water, it was testified, was 
abandoned and afterward burned by the order of its captain. 

It seems to be assumed that the water came in through a leak, 
but the witnesses were silent as to the time when the leak was dis- 
covered or in what part of the vessel it occurred, if it did occur. 
Upon these circumstances, apart from others, the court on a trial 
by jury, under established rules, should presume that the vessel 
was unseaworthy when it left the port, and direct a verdict for the 
defendant or a dismissal of the complaint. But the circumstances 
happening after the vessel left port are not at all bearing on the 
question of her seaworthiness. In December, 1878, she entered the 
port of Cardiff, in Wales, and left January 5, 1879, laden with coals 
for Cienfuegoes, a port on the south side of the island of Cuba. 
A shipwright testified that while she lay at Cardiff he repaired and 
put her in first-rate seaworthy condition to stand a winter voyage 
to Cuba, and thence to the United States. The pilot who took her 
in and out of the port of Cardiff testified that she appeared quite 
seaworthy. The master of another vessel testified that while The 
Brothers Pride was lying in the port of Cardenas in May, 1879, he 
was on board on several occasion, and that she was seaworthy for a 
voyage with a full cargo from that port for New York. Three ex- 
perienced stevedores, who assisted in loading her at Cardenas, and 
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the pilot who took her out of that port, testified, or rather it was 
stipulated that they would testify, that in their opinion she was 
seaworthy. A mate employed on the vessel testified “the vessel 
was laborsome in the rough weather that we had coming out from 
Cardiff towards Cienfuegoes; she rolled a good deal in the rough 
weather; during the rough weather the pumps were going nearly 
all the time for the first three weeks; after we got fine weather she 
did not make so much water.” The steward testified that after 
her cargo was discharged at Cienfuegoes she took in stone ballast, 
rocks and dunnage wood, no cargo, and proceeded to Cardenas, 
where the ballast was discharged, and a cargo, said to be melado, 
was taken on board. 

Under this state of evidence, the question of seaworthiness was 
one of fact for the jury, and they found that she was seaworthy. 
This greatly simplifies the case. The vessel being seaworthy when 
she left Cardenas only forty-eight hours before loss, the trial court, 
under the circumstances of this case, would not have been justified 
in holding that the wreck was not caused by any of the perils in- 
sured against, and very properly took the opinion of the jury upon 
that question. The learned counsel for the defendant did not ask 
that the jury be required to find by which peril the vessel was lost, 
nor did he pray for an instruction that there was no evidence that 
she was lost by this or by that peril, and, so by elimination hold 
the jury to a definite issue, nor did he except to the general instryc- 
tion that the jury were to determine whether she was lost by any 
of the perils insured against, and so the record does not disclose 
which peril caused the loss. It looks like “ barratry of the master 
or mariners,” but that was insured against, and there is no evi- 
dence in this record that would have sustained a verdict that the 
owners participated in the fraud, if fraud there was. 

Was there a valid contract under which the plaintiffs would have 
been entitled to collect freight equal to the amount of the verdict 
upon the delivery of the cargo in New York? The record contains 
the following: “ Plaintiffs’ counsel here offered in evidence the pro- 
test and bill of lading, which were admitted subject to the objec- 
tion that they were not proof of their contents.” But the case 
does not contain the protest, nor the bill of lading, but a copy of 
the latter was presented on the argument; the counsel, however, 
disagree as to whether the trial court received it as evidence of 
the truth of the recitals therein, or only as part of the preliminary 
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proofs of loss. A perfect record would have prevented a contro- 
versy which this court has no means of determining. The bill of 
lading was signed only by the master, and contained the words, 
“weights and contents unknown.” The master was the plaintiffs’ 
agent (3 Kent’s Com., 206), and being alive when this action was 
tried, the unauthenticated bill was not competent evidence, as 
against the insurers, of the kind or quantity of the cargo, nor the 
amount of freight due upon its delivery to the consignee: Paine 
vs. Maine M. M. Ins. Co., 69 Me., 568; Dickson vs. Lodge, 1 Stark., 
180; Haddow vs. Parry, 3 Taunt., 303; 2 Arn. Ins., 6th ed., 1154; 2 
Par. Mar. Ins., 528-534. But though the bill was received as evi- 
dence of the truth of the statements contained in it, no exception 
was taken to the ruling, and the record does not disclose an error 
in this respect which the appellant can avail itself of. 

Roberts, a mate on the vessel, testified : “ We took on hoard 863 
hogsheads of this stuff at Cardenas.” A shipmaster who had ¢ar- 
ried melado, testified: “I saw melado in casks going on board The 
Brothers Pride.” It is true that he did not examine the contents 
of the casks and judged only from external appearances. He also 
testified that the freight from Cardenas to New York was $5.25 per 
hogshead, and on cross-examination : “I know what the rate of 
freight was from what Captain Tower told me; he told me he had 
$5.25. I had $5.25 myself for molasses; the usual rate for molasses 
and melado was about the same.” The mate and steward testified 
to the appearance of the leakage from some of the hogsheads, and 
their description would seem to indicate that these casks were not 
filled with melado. While the evidence in respect to the cargo and 
the contract under which it was to be carried is not as clear and 
as satisfactory as we could wish, still enough appears in the case 
to sustain the submission of this question to the jury. 

The record does not contain the preliminary proofs of loss or the 
marine protest, and furnishes no basis for considering the fifth 
ground of the defendant’s motion for a dismissal of the complaint. 

The exceptions to the charge are in effect covered by the discus- 
sion of the right of the trial court to submit the case. 

The judgment should be affirmed, with costs. All concur. 





Cronkhite vs. Travelers Ins. Co. 


SUPREME COURT OF WISCONSIN. 


CRONKHITE 
Us. 


TRAVELERS INS. CO.* 


Evidence of external injuries unsupported by proof as to how they were 
received is admissible in an action on an accident policy. The presump- 
tion is that such injuries are accidental, and not intentionally inflicted by 
the insured or another; hence, proof of external injuries resulting in sub- 
sequent death establishes a prima facie case of death from bodily injuries, 
through external, violent, and accidental means, even though it be 
claimed that they were intentionally inflicted. 

Where stipulations exempting from liability for certain classes of injuries are 
indorsed on the policy, but not inserted in the body of it, they are not 
conditions precedent, and no presumption exists that the injury belonged 
to the excepted classes. The burden of proof is on the company to show 
that such is the case. 


Synon & Frost (Neat Brown, of counsel), for Appellant. 
Care, Jones & Sanzorn, for Respondents. 


Lyon, J. 

This action was brought upon an accident policy of insurance, 
dated July 29, 1887, issued by the defendant company to Carl E. 
Cronkhite, late husband of the plaintiff, insuring him for twelve 
months, under certain restrictions not material here, against loss of 
time “resulting from bodily injuries, effected during the term of his 
insurance, through external, violent, and accidental means.” The 
policy further provides that, in case death should result from any 
such injuries within ninety days, the company will pay to the wife 
of the insured, the plaintiff, if then living, $2,000. The complaint 
gets out the whole policy, and alleges that the insured received per- 
sonal injuries, caused by external, violent, and accidental means, 
between the 20th and 30th days of September, 1887, which resulted 
ig his death on October 7th of the same year. It is also alleged 
that the insured was injured by being pinched, bruised, and jammed 
by cars wile enzaged in his regular employment, and acting in 


* Decision rendered, Nuv. 5, 1889. 
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the capacity allowed by the terms of the policy. Due service of 
notice and proof of death, as required by the policy, is also alleged. 
Except as to the allegations of the corporate character of defend- 
ant, the issuing of the policy, and the death of the insured, the 
answer is a general denial. Under the heading, ‘“ Agreements 
and conditions under which this policy is issued and accepted,” 
there is indorsed upon the policy, among other stipulations, the 
following :— 

(3) This insurance does not cover disappearances; nor suicide, sane or in- 
sane; nor injuries of which there are no visible marks upon the body; nor 
accident, nor death, nor loss of limb or of sight, nor disability resulting, 
wholly or partly, directly or indirectly, from any of the following causes, or 
while so engaged or afflicted: disease or bodily infirmity; hernia; fits; vertigo 
or sleep walking; medical or surgical treatment; (amputation necessitated 
solely by injuries, and made within ninety days of the occurrence of accident, 
excepted); intoxication, or narcotics; taking poison, or contact with poison- 
ous substances; inhaling gas; sunstroke or freezing; dueling or fighting; 
war or riot; intentional injuries, inflicted by the insured or by any other 
person; voluntary overexertion; wrestling; lifting; racing; gymnastics; 
violating law ; voluntary exposure to unnecessary danger. 


The plaintiff testified on the trial that she was the widow of the 
insured, and resided at Stevens Point; that her husband was a con- 
ductor on the Wisconsin Central Railroad; that his regular run was 
from Stevens Point to Ashland, and return; that he left home to 
make his regular trip September, 17, and returned September 19, 
1887, in the evening. She was then asked by her counsel what was 
his physical condition, so far as she could judge from his appear- 
ance. An objection to the question was interposed, and then fol- 
lowed a conversation between counsel for both parties and the 
court, during which counsel for plaintiff offered to prove by her 
and by physicians who attended the deceased that when he re- 
turned home on the 19th there were marks of extreme violence 
upon his back, apparently inflicted quite recently, within a day or 
two, and that his injuries, in the opinion of the physicians, were 
sufficient to produce, and did produce, death. This offer was accom- 
panied by the statement and admission of counsel that the plaintiff 
had no proof to offer as to how the deceased was injured, but rested 
her case on the presumption, which he claimed would arise from 
such testimony, that the violence, injury, and death were the result 
of accident. The court held that no such presumption would arise 
from the testimony thus offered, but that before the plaintiff could 
recover she must go further, and show affirmatively that the in- 
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juries were the result of accident, by showing the manner in which 
they were inflicted, or the cause uf them. Hence, the court held 
that the offered testimony alone did not tend to prove that the 
death of the insured was caused by accident, and thereupon rejected 
the testimony, and nonsuited the plaintiff. The plaintiff appeals 
from the judgment of nonsuit. 

We think the court took an erroneous view of the law. Unless 
the injuries which are alleged to have caused the death of the in- 
sured were intentionally self-inflicted, or intentionally inflicted by 
some other person, or were received in dueling or fighting, in which 
case they would be intentional, the legal presumption is that they 
were accidental. No presumption can be indulged that the law has 
been violated, as it would have been were the injuries intentionally 
inflicted by another. On the contrary the presumption is that they 
were not. Hence, had the plaintiff proved only that the insured, at 
a certain time, had upon his person bruises and wounds, evidencing 
that he had been recently injured by external violence, and, further, 
that such injuries caused his death, she would have made out a 
prima facie case of death resulting from bodily injuries, “through 
external, violent, and accidental means.” Were it claimed that the 
injuries were self-inflicted, or were caused by the negligence of the 
insured, until such self-infliction or negligence should be affirma- 
tively proved the same presumption of accident would prevail: 
Mallory vs. Insurance Co., 47 N. Y.,52; Insurance Co. vs. McConkey, 
127 U.S., 661; Freeman vs. Insurance Co., 144 Mass., 572, 12; Peck 
vs. Association, 5 N. Y., Supp., 215. In the opinions in the above 
cases will be found citations of numerous other cases holding the 

‘same doctrine. Neither is there any presumption that the injuries 
which it is claimed caused the death of the insured resulted from 
any of the causes not covered by the policy, as specified in para- 
graph 3 of “agreements and conditions,” indorsed upon it. The 
stipulations therein are not conditions precedent, and are not in- 
serted in the body of the policy. They are separate provisos, 
qualifying the general words in the policy. It was held in Redman 
vs. Insurance Co. (49 Wis., 431), that in such case, if anything con- 
tained in the provisos will defeat the action, it is matter of defense: 
See, also, May vs. Insurance Co., 25 Wis., 291. True, these cases 
arose upon policies insuring against loss or damage by fire; but the 
principle is equally applicable to a life or accident policy. 

Should the plaintiff, on another trial, make the proof which she 
offered to make, and show due notice and proof to the defendant 
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of the injuries and death of the insured, as required by one of the 
conditions indorsed upon the policy, she will be entitled to judg- 
ment, unless the company prove that the injuries resulted from 
some or one of the causes specified in said paragraph 3. 

The foregoing views are fully sustained by the Supreme Court of 
Massachusetts in Coburn vs. Insurance Co. (17 Ins. L. J., 40), which 
was an action against the present defendant on a policy in all 
essential particulars like that here in suit. 

For the reasons above suggested we think the nonsuit was 
erroneously ordered. Judgment reversed, and the cause remanded 
for a new trial. 


as 


SUPREME COURT OF MICHIGAN. ' 


FRITZ 
Us. 
HOME INS. CO.* 


Verbal application was made for insurance on a barn, and the agent was in- 
formed that the farm was rented to a tenant who lived on another farm 
some distance away. He only used it to store farm products at such times 
as might be nee ded. At the time of the fire the tenant’s lease had ex- 
pired, , nothing was in the barn, and the place was being looked after by 
an agent of the owner. 


Held, That oceupancy in such case meant only such use as is usual in case of 
a tenant not residing on the premises, and it was not error to charge that . 
if the premises were » subsequently used by the agent of the owner, sub- 
stantially as contemplated by the policy, the premises were not vacant 
within the meaning of the policy. ‘The barn was as much occupied under 
care of the agent as before, during those portions of the year when it was 
not needed for storage. 


Pore & Hart, for Plaintiff in Error. 

Josepu ToHew (Papcuam & Houmpurey, of Counsel), for Defendant 
in Error. 

Lona, J. 

This action was brought to recover for the loss of a barn by fire. 
The policy was issued on July 2, 1887, by H. F. Marsh, the local 
agent of the defendant company. The application was verbal. 
The principal defense relied upon was that the barn and premises 


* Decision rendered, December 28, 1889. 
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insured were at the time of the fire, and for some three months 
prior thereto, had been vacant and unoccupied, without the consent 
of the company, and contrary to the provisions of the policy. The 
evidence tended to show that some time before the policy issued 
the farm upon which the barn was situate was let by the plaintiff 
to one George Strayer, for three years, and the plaintiff went to 
the upper peninsula to live. He returned some time in June, 
1887, and on July 2d called upon Mr. Marsh, the agent of the com- 
pany, to insure the barn on the farm. The plaintiff advised Marsh 
that he was living in the upper peninsula, that the farm was rented 
to Strayer, but that Strayer did not live on it, but lived on the farm 
of Renick, a short distance away. The plaintiff also advised Marsh 
that he did not want the old house on the farm insured, because it 
was worthless, and no one could live in it. Marsh was aware at 
this time that no one lived on the farm,—that there was no house 
to live in; and he also knew where the tenant, Strayer, lived, and 
knew the Renick farm, and the location of the building where 
Strayer lived, which was more than a half mile from the barn in 
question. The policy was issued for $450, and delivered to the 
plaintiff, who soon after went north. Before going, he informed his 
father-in-law, John King, that Strayer’s time expired on January 
1, 1888, and requested him to look after the place, and take charge 
of it for him, and rent it, if he found a good man. Strayer simply 
worked the farm on which the barn stood, and used the barn to 
put produce in until it was sold. Occasionally he put farming 
tools in the barn, when he was there at work, and left them there 
until he was through using them, and then took them back to the 
Renick farm, which he was working, and where he kept his stock, 
team, and tools. He never kept stock or teams at the plaintiff's 
farm, except when in use there, and only used the barn to store 
products. Some time in the fall of 1887, Strayer moved from the 
Renick farm into the village of Allegan, and left nothing in plaint- 
iff’s barn except some oats. He had corn on the farm, which he af- 
terwards husked, and used to go down to the farm occasionally, 
on Sundays, to look after things generally. About January Ist, 
Strayer took his oats away, and left nothing in the barn, and noth- 
ing on the premises except a binder, which stood out-doors, and 
was frozen down so he could not move it. As soon as Strayer 
had taken his oats away from the barn, King took charge of it; 
went up to the premises frequently to see to things,—to see that 
the doors were fastened, etc. This was kept up by him until a day 
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or two previous to the fire. The fire occurred on March 30, 1888. 
Plaintiff was not advised of the fire until April 11th, following, 
when he called on Marsh to have the loss adjusted. The company 
subsequently refused to pay the loss, principally upon the ground 
that when the policy was issued the premises were occupied, in the 
usual manner, by a tenant, until January 1, 1888, when the prem- 
ises became vacant and unoccupied, within the meaning of the 
policy. 

It was contended on the part of the plaintiff that the company 
had knowledge by its agent, Marsh, at the time the policy issued, 
as to what the nature of the occupancy was, and were fully in- 
formed of the situation of the premises, and that the occupancy was 
substantially the same when the fire occurred as when the policy 
was issued. Upon this question the court instructed the jury : 
“ Now, if you find, under the evidence, that this barn was insured 
as upon a farm leased to a tenant who lived off and away from the 
farm, and upon another farm; and you further find that the use 
and occupation of the premises by the tenant until he quit the 
place was such as is usual in such cases,—a substantial use and oc- 
cupation, under such circumstances, such as the policy contem- 
plated; and if you further find that King, as the agent of plaintiff, 
and by his authority, soon after the tenant quit, and before the 
fire, took charge of the premises, and used and occupied the 
premises substantially as contemplated by the policy, had the ten- 
ant continued on as such tenant to and including the time of burn- 
ing the barn,—I charge you that the policy is not void by reason of 
any vacancy or failure to occupy; but if, in such case, the care and 
vigilance on King’s part was less, in any measurable degree, than 
would be incident tothe use of the premises for the purposes intended 
under the policy, this would render the policy void. The plaintiff 
may, under such a policy as this, as well use and occupy the prem- 
ises by himself or by his agent as by a tenant; and, in such case, the 
use and occupation need be no more, and cannot be measurably 
less, in either care or vigilance, than is incident to the purposes for 
which the insured property was intended under the policy.” I see 
no error in this charge, under the circumstances of the issuing of 
this policy. The policy itself is silent upon the question as to 
whetber this barn was occupied at the time. The application was 
a verbal one, and Marsh (the agent) was fully cognizant of the sit- 
uation and surroundings there. He knew that Strayer did not 
live on the premises, as well as the uses to which he put the barn; 
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and there is nothing in the case making it apparent that the risk 
was increased or made more hazardous by being put under the 
care and supervision of King than it would have been under the 
care of Strayer, and the court, in another part of the charge, very 
properly told the jury that if the agent. (Marsh) issued the policy 
knowing these facts, without further question as to the occupancy 
or the use of the premises, then the only use and occupation which 
the defendant can insist on, under the policy, is such as is usual 
and customary of a farm and barn as this, by tenant who does not 
reside upon, but away from, the farm. It is true that “ occupy- 
ing” means “using;” but the occupation of a barn means a very 
different use than that of a house, or uny outbuilding. If the pol- 
icy had been upon a house occupied by tenant, then the vacancy 
would occur by the removal of the tenant, unless some other 
moved in and continued to occupy; but here the agent understood 
the use to which the barn was put, und where the tenant resided, 
and the degree of care and supervision that was then being applied 
to it, and how its use was to be continued. The dwelling there, he 
knew, was not fit for habitation, and it was not anticipated or ex- 
pected that anyone would live there, on the farm, or that any over- 
sight should be given the barn, except such as a tenant on another 
farm, going there occasionally, might give. It was as much occu- 
pied when King took control of it as when Strayer had it, during 
those portions of the year after he had removed his grain. The 
intent of the parties in respect to occupancy is to be gathered from 
the usual and ordinary use of the premises for the purposes to 
which they are devoted : Wood, Fire Ins., 181; Whitney vs. Insur- 
ance Co., 9 Hun, 39. 

The court was not in error in permitting proofs of the situation 
and surroundings at the time the policy issued, or of the arrange- 
ment made by plaintiff with Marsh, and what was said by him. 

Some question is raised, under the assignments of error, upon 
the ruling of the court in the admission of testimony, which we do 
not deem of sufficient importance to discuss. The trial was a fair 
one, and the judgment must be affirmed, with costs. The other 
justices concurred. 


VoL. XIX.—18. 





Report of Decisions. 


SUPREME COURT OF MINNESOTA. 


HOFFMAN 
US. 


MINNEAPOLIS MUTUAL FIRE INS. CO.* 


In the defendant’s policy of insurance for $2,000, the property insured was 
set forth in a schedule prepared by the assured, comprising many distinct 
classes, and opposite each class or division had been written (by the as- 
sured) specific sums of money, the whole of which amounted to $90,000. 
By the terms of the policy it was to cover “one forty-fifth of the above- 
named sums, amounting in the aggregate to $2,000.” It also provided 
that the company should not be liable for a greater proportion of the 
loss than the sum insured by this policy bore to the whole insurance. 
The whole insurance at the time of loss amounted to $60,000. Held, that 
the defendant was liable for one-thirtieth of the loss (that being less 
than the insurance) upon each of the specified claims of property (the 
same proportion as this insurance bears to the whole insurance), and not 
merely to one forty-fifth of the loss, as claimed by defendant. 

Rosert Srrarron and James A. Ketioae, for Appellant. 

Suarr & Atxeman, of Philadelphia, of Counsel. 

Kerra, Evans, Toomrson & Farrcuiip, for Repondent. 

Dickinson, J. 

This is an action upon a policy of insurance issued by the de- 
fendant to the plaintiff for the total sum of $2,000. The contention 
is only as to the proportion of the loss for which the defendant is 
liable. The following statement will present in brief the facts upon 
which our decision is sought by this appeal from an order over- 
ruling a demurrer to the answer : Prior to the issuing of the pol- 
icy, the plaintiff, making his application for insurance, presented to 
the defendant a printed schedule of the property desired to be in- 
sured; this schedule containing more than twenty separate classes 
of property, each class or item commencing with the word “on,” 
and opposite each of these classes was written in figures a specific 
sum of money. These sums ranged from $500 to $39,000, and 
were added at the bottom, the aggregate being $90,000. The first 
and second of these classes, with the annexed amounts, are here 
given in brief, and will serve to show how the whole schedule was 


made up, all the others being in like form :— 


* Decision rendered, January 8, 1890. 
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On stone building marked “ A” on plan 
On stone building marked ‘“‘B” on plan 

Following this schedule was a description, in printed form, of the 
location of the property; also a clause expressing a privilege “to 
make other insurance, without notice, until required;’ and a 
further paragraph, with blank spaces, in which the defendant 
wrote the words and figures which we will distinguish by italics. 
When so filled out, it read as follows: “It is understood and 
agreed that the Minneapolis Mutual Fire Insurance Company, of 
Minneapolis, Minn., covers, under their policy No. 12,674, to which 
this specification is attached, and made a part thereof, 1-45th part 
of each of the above-named sums, amounting in the aggregate to 
two thousand dollars.” This paper was attached to one of the de- 
fendant’s printed forms of policy, immediately following the state- 
ment of the sum ($2,000) written in the policy as the amount of 
the insurance, and thus became a part of the policy; there being 
in the policy no other description of the property insured than 
that contained in the instrument so affixed. The policy contains 
also a provision that this company shall not be liable “for a 
greater proportion of any loss upon property described in this 
policy than the sum hereby insured bears to the whole sum insured 
thereon.” The whole insurance upon the property at the time of 
the loss was $60,000. The loss extended to all the classes of 
property named, and amounted in the aggregate to $51,000. The 
plaintiff seeks to recover from the defendant one-thirtieth of the 
loss upon each of the several classes of property named in the pol- 
icy; that is, the same proportion of the loss as the amount of the 
defendant’s insurance bears to the whole insurance, $60,000. The 
defendant contends that its liability is limited to one forty-fifth of 
the amount of the loss. 

Whatever may have been the full purpose or intention involved 
in affixing specitic sums to the several items of property insured, all 
of which sums aggregated $90,000, the effect of the clause in the 
agreement that the defendant “covers under this policy * * * 
1-45th part of each of the above-named sums, amounting in the 
aggregate to two thousand dollars,” is to apportion the total insur- 
ance of two thousand dollars to these separate divisions of the 
property, so that one forty-fifth of the sums annexed to these divis- 
ions, respectively, shall be taken as the insurance of this company. 
Making the arithmetical computation thus indicated, and inserting 
the one forty-fifth of “each of the above-named sums” in place of 
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those sums, and following the language of the policy, it would ex- 
press the agreement of the defendant to “insure Sellers Hoffman 
against loss or damage by fire to the amount of two thousand 
dollars.” 
On stone building marked “A” on plan... .... 2000. cccccccecsscccess $222 22 
eho e WR eae SOROS “TS” OR IMM oie a on iicnicccviccnscces <oscccss 111 11 
—And so on through the list of twenty-one items. The aggregate 
of the sums thus arrived at would be $2,000. It is obvious that 
such an apportionment of the whole insurance was intended to be 
made, and that this was not intended as a blanket policy, insuring 
the whole property, without apportionment, in the sum of $2,000. 
Under the clause declaring that the defendant should not be lia- 
ble for a greater proportion of any loss than the sum insured by 
this policy bears to the whole sum of the insurance, this company 
became liable for one-thirtieth of the loss upon each one of the 
specified classes of property, up to the extent of the sums appor- 
tioned to such classes, respectively, by the terms of this policy,— 
that is, its proportion of the loss is as $2,000 is to $60,000, the whole 
sum of the insurance; and, thus computed, the liability of the de- 
fendant would amount to the sum claimed in the complaint, $1,700. 
The contention of the defendant that the amounts set opposite the 
several classes of property in the schedule, and aggregating $90,- 
000, was, in effect, an agreement that a total insurance of that 
amount should be maintained upon the property, and that its lia- 
bility should be only in the proportion of $2,000 to $90,000, cannot 
be sustained. No such agreement is expressed, and there is no 
sufficient ground for a legal implication to that effect. Indeed, it 
is more reasonable to say that the policy leaves it wholly to the op- 
tion of the assured to determine what amount of other insurance 
he would carry. “Privilege to make other insurance without no- 
tice” is given. This would certainly allow the assured to take out 
more than $90,000 of insurance, and that is inconsistent with the 
theory of the defendant that the agreement contemplates the spe- 
cific sum of $90,000 as the total amount of the insurance. Our 
conclusion that the defendant is liable to the extent of one-thirtieth 
of the loss is in accordance with the decisions in Insurance Co. ys. 
Hoffman in the Appellate Court of Illinois (reported in 22 Chic. 
Leg. News, 84), and in Hoffman vs. Insurance Co. (38 Fed. Rep., 
487), both of which cases were actions by this same plaintiff to re- 
cover for this same loss, and upon policies like that now before us. 
Order reversed. 


i EEE 
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SUPREME COURT OF LOUISIANA. 


Appeal from the Civil District Court for the Parish of Orleans, 
Division “ C.” 


eee 


NEW ENGLAND MUTUAL LIFE INS. CO. 
vs. 
M. C. RANDALL et at.* 


When a creditor receives property from a debtor for the payment of a debt 
for which security has been given, it is the duty of the creditor to hold 
the same impartially for the joint benefit of himself and surety. He has 
no right to dispose of it or appropriate it without the surety’s consent. 
When the creditur intends to look to the surety for payment he is com- 
pelled to preserve unimpaired all his rights against the debtor. If the 
creditor, therefore, does any act without the surety’s consent, which im- 
pairs his rights of subrogation or the means of enforcing his claim against 
the principal in case he should pay the debt, the surety will be dis- 
charged. The right of subrogation to the rights of the creditor is an es- 
sential part of the contract of suretyship. 


Bayne, Denecet & Bayne, Altorneys for Plaintiff. 

A. H. Witson, W. S. Benepict, James McConnett and F. M. Bur- 
LER, for Defendants. 

McEnery, J. 

The New England Mutual Life Insurance Company, of Boston, 
Mass., sues M. C. Randall and his boudsmen, and appeals from a 
judgment of the civil district court which releases the bondsmen. 
The answer of the sureties is substantially as follows: They plead 
a judgment of the prescription of one, two, three, five, and ten years. 
They allege there is no sum of money due said company by Mr. 
Randall; that if any is due by him it arose through the negligence 
of the company in failing to compel him to make prompt returtis of 
collections; that if plaintiffis entitled to a judgment against defend- 
ants, they are entitled to recover from plaintiff the sums of money 
received from the assets turned over by Mr. Randall, and that they 
are entitled to a judgment in reconvention for said amount; that if 


* Decision rendered, January 6, 1890. 
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any liability existed on the part of the sureties they have been dis- 
charged by plaintiff's own acts and doings made without the knowl- 
edge or consent of the defendants in regard to the property and 
assets turned over and consigned to plaintiff by Mr. Randall and 
converted to its own use and benefit by the said insurance company. 

The evidence establishes the liability of Mr. Randall. There was 
no evidence that the company was guilty of any negligence that 
contributed to the deficiency. Demand was made on the sureties 
and suit commenced before prescription was acquired. The only 
serious defense is that the sureties are discharged by the com- 
pany’s acts in receiving property from Mr. Randall, administering 
it and converting the same to its own use and benefit without the 
knowledge or consent of the sureties. 

Before and after the institution of this suit the company received 
from Mr. Randall a number of insurance policies, upon which it 
placed its own valuation. A fee due Mr. Randall in the insolvency 
of Carriere; a claim against the estate of Santini, $6,315.38, which 
it compromised, as the evidence shows, at considerable less than 
its value; immovable property in Virginia which the company in 
part disposed of and retained an interest in the remainder which it 
has itself valued; cash paid by Mr. Randall of $740.11; and a trans- 
fer from Mr. Randall of commissions for policies renewed amount- 
ing, it is alleged, to some $9,000 (nine thousand dollars). The full 
value of these assets was more than sufficient to extinguish Mr. 
Randall’s liability. The company admits it realized $12,098.12. 

The company received from Mr. Randall all the property he pos- 
sessed and administered it as its own, disposing of it and converting 
it without the knowledge or consent of the sureties. 

It matters not whether the company received the full value of as- 
sets turned over by Mr. Randall. The question is whether the 
company bas changed the obligation of the surety and impaired 
any of the rights of the surety against the principal. 

R. C. C., 3061: ‘ The surety is discharged when by the act of 
the creditor, the subrogation to his rights, mortgages, and privi- 
leges can no longer be operated in favor of the surety.” 

The company received voluntarily from Mr. Randall all of his 
property. It was appropriated by values placed on it by the com- 
pany, who disposed of all of it either to the company or to others. 
The duty of the company was not to appropriate or dispose of the 
property, whether received before or after the sureties’ liability had 
accrued by the deficiency of Mr. Randall without the knowledge or 
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consent of the sureties, but to hold impartially for its own and the 
sureties’ benefit. 

This the company has not done. The company has placed the 
property beyond the reach of the sureties. They cannot demand 
subrogation to the creditor’s rights against the principal to which 
they are entitled under the contract of suretyship. When the 
creditor is to look to the surety for payment he is compelled to 
preserve unimpaired all his rights against the debtor. If the credi- 
tor, therefore, does any act without the sureties’ consent which im- 
pairs his rights of subrogation or the means of enforcing his claim 
against the principal in case he should be called upon to pay the 
debt, the surety will be discharged. The sureties in this case may 
have desired to pay their obligations, which were for $2,500 each, 
take the assets of their principal to the extent and amount of se- 
curing them against loss and administer them for their joint bene- 
fit. The evidence in the record leaves little doubt but that they 
could have realized more from the assets of Mr. Randall had they 
received and properly administered them, or had they been con- 
sulted about their disposition. 

In the petition of plaintiff no mention is made of the transfers of 
the assets of Mr. Randall to the company, nor is there any credit 
given to the defendants for the sum realized on them. The plaint- 
iff contends that the acts of the company in taking the property of 
Mr. Randall operated an advantage to the sureties and therefore 
they have no cause to complain. Admitting this to be so the surety 
stands on the strict terms of his contract and even should the act 
be beneficial to him if it in any way changes the contract of surety- 
ship, the surety will be discharged. The creditor has no right to 
make any change in the obligation. The right of subrogation to 
the rights of the creditor is a part of the obligation and an essential 
one when the contract of suretyship is entering into. It exists 
whether the surety pays voluntarily or by compulsion. In this case 
it is clear that the creditor by his own act has changed the contract 
of the surety and has placed it beyond the power of the company 
to subrogate its rights against the property of Mr. Randall 

Judgment affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


HOWARD INS. CO. 
US. 


HOCKING.* 


The statute of limitations does not apply to a policy which stipulates that 
such action must be brought within twelve months after the fire. » Not 
can such a statute be invoked to sustain a second action not broughr 
within the stipulated time, upon failure of the first. 


The issue of it being premature, on which the first action was decided, was 
not raised in the pleadings, but was held back until the trial after the 
expiration of the twelve months, thus, as was alleged, failing to give 
plaintiff an opportunity to discontinue and begin anew in time. 


Held, That this was not a waiver of the limitation. 

The question of sufticiency of proofs, which was raised at the first trial, was 
decided in favor of plaintiff. 

Held, That this would not sustain the construction that limitation began to 
run from the time of such decision, on the ground that this was the time 
when the right of action first accrued. 


W.H. Koontz, for Plantiff in Error. 
CorrrotH & Ruppert, for Defendant in Error. . 
Mircuett, J. 
The validity of the special agreement as to the time of bringing 
any action on the policy is conceded : Insurance Co. vs. Barr, 94 
Pa. St., 345; Insurance Co. vs. Oil Co., 31 Pa. St., 448; Insurance 
Co. vs. Conover, 98 Pa. St., 384; Insurance Co. vs. Weiss, 106°Pa. 
St, 20. It follows, therefore, that the statutes of limitation do not 
apply. The very object and spirit of the agreement are to exclude 
the operation of the statute, which would otherwise govern. And 
in the present case the exclusion is so clear and express that noth- 
ing short of an entire disregard of the language used can escape it : 
It is hereby expressly provided that no suit or action against this company 
for the recovery of any claim by virtue of this policy shall be sustainable in 
any court of law or chancery * * * unless such suit or action shall be 


commenced within twelve months next after the fire shall have occurred ; 
and, should any suit or action be commenced against this company after the 


* Decision rendered, November 4, 1889. 
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expiration of the aforesaid twelve months, the lapse of time shall be taken 
and deemed as conclusive evidence against the validity of such claim, any 
statute of limitation to the contrary notwithstanding. 

The words are not that “no first action” shall be sustainable, 
but “ no action;” and in the face of these words, and the conclud- 
ing clause, “ any statute of limitation to the contrary notwithstand- 
ing,” we regard the argument that the case is within the purview 
of the second section of the act of 27th March, 1713, relative to the 
bringing of a second action within a year after a reversal of the 
first, as entirely irrelevant. The statute is expressly excluded from 
operation, the second section as much as the first, and the rights of 
the parties must be determined without reference to it. This con- 
elusion is too clear on general principles to require fortification, 
but there are high authorities very closely in point. In Willson 
vs. Insurance Co. (27 Vt., 99), Chief Justice Redfield says: 
“This stipulation * * * is that no recovery shall be had unless 
such action shall be commenced,” etc. “Such action can only sig- 
nify the action in which the recovery is sought. That must be 
this action, and all actions in which a recovery is claimed. And 
there is no provision for any exception on account of the failure of 
any such actions. * * * Statutes of limitation would be sub- 
ject to no such exception, unless by the express terms of the stat- 
utes. That a party was driven to a nonsuit in his former suit is no 
excuse for not bringing a suit before the cause of action is barred 
by statute, or by the terms of the contract, unless such an excep- 
tion is contained in the act of limitation :” Riddlesbarger vs. In- 
surance Co. (7 Wall., 386), is a case almost identical with the. pres- 
ent. There, the statute of limitations of Missouri provided that if, 
in any action commenced within the statutory period, the plaintiff 
should suffer a nonsuit, he might commence a new action within 
one year; but the Supreme Court of the United States held that 
this provision did not prevent the bar of the agreement. “The 
rights of the parties,” says Field, J., ‘flow from the contract. 
That relieves them from the general limitations of the statute, and 
a3 a consequence, from its exceptions also.” To the same effect 
are Wilkinson vs. Insurance Co. (72 N. Y., 499), and Arthur vs. In- 
surance Co. (78 N. Y., 462). It being admitted that the present 
action was not brought within the stipulated twelve months, it is 
incumbent on plaintiff to show some escape from the agreed limita- 
tion. Two grounds have been argued with much ingenuity, both 
depending upon a former action between the same parties. That 
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action was brought within sixty days of the furnishing of proofs of 
loss, and was therefore held by this court to be premature : Insur- 
ance Co. vs. Hocking, 115 Pa. St., 415. 

It is now argued—First. That the issue upon which that action 
was finally decided against plaintiff was not raised in the pleadings 
when it should have been, so as to afford plaintiff an opportunity to 
discontinue, and bring a new suit after the sixty days, and still 
within the stipulated twelve months, but was held back by the de- 
fendant until the trial, after the twelve months had elapsed, and 
therefore that the limitation should be treated as waived. It is 
undoubtedly true that any act which tends to mislead the plaintiff, 
while parties are dealing on friendly terms, to avoid litigation, will 
be held to be evidence of a waiver of such a limitation as the 
present; but after suit has been brought, and the parties are deal- 
ing at arms-length, the rule does not apply with the same strict- 
ness, and much more positive evidence of actual misleading, if not 
of intent to mislead, is necessary to prove a waiver by estoppel. 
A defendant, ordinarily, is only bound to make such defense as he 
thinks sufficient for the pending action. If he chooses to omit 
some special defense, he may do so, and take the risk that, if he 
fails on the others, he has thus lost his chance on the omitted 
ground, but if he succeeds, he still has it in reserve, in case of a 
second action. Experience in actions of ejectment affords ample 
illustration of this practice. In the former action between these 
parties the defendant made its defense partly on the ground that 
the action was premature. The plaintiff, on the other hand, 
brought and pursued his action on the ground that, as the insur- 
ance was on a single building, his notice of a total loss was suffi- 
cient, and the sixty days had elapsed between such notice and the 
suit. Each party stood upon his own view of the law, and this 
court sustained the defense. We fail to see in this anything that 
can be considered a waiver of the limitation in favor of the present 
action. 

Secondly. It is argued that the sufficiency of the proofs of loss, 
having been denied by the defendant in the former action, was not 
really established until the decision of this court; and, as the pres- 
ent action was brought within a year from that decision, it should 
be held to be within the agreement by that equity of construction 
which dates the commencement of the period of limitation from the 
time a right of action could first accrue notwithstanding the agree- 
ment itself names the date of the fire as the starting point. See 
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Wood, Ins., § 469. The argument is extremely ingenious, but it is 
hardly necessary to go into the question of the equitable construc- 
tion appealed to. The contention must fail for the same reason as 
the preceding one. Itis true that the sufficiency of the proofs of 
loss was, in a certain sense, not established until the decision of 
this court; but the same may be said of every disputed point in 
every litigation. The parties stood upon their respective views of 
the law, and on this point the decision was in plaintiff's favor, but 
what it decided was the rights of the parties as of the date of the 
writ. That the decision did not save the plaintiffs action was his 
misfortune, but it certainly did not give him a new starting point 
for his period of limitation under the agreement, any more than it 
would have done so under a statute, had the statutory period been 
fully run when the court held the first action premature. It may 
be hard for the plaintiff to lose his case on this single point, after 
an apparent victory on the merits; but his agreement is explicit 
and unavoidable, and to sustain this action in the face of it would 
be to substitute a new contract for the one which the parties had 
lawfully made for themselves. That is not the duty or the province 
of courts. The defendant’s point should have been affirmed, and 
verdict directed for defendant. Judgment reversed. 


a i 


SUPREME COURT OF MICHIGAN. 


ROBINSON 
US 
CONTINENTAL INS. CO.* 


Policy provided that where a promissory note or obligation given for the 
premium remains past due and unpaid, the company shall not be liable. 
Such a note was past due over eight months atthe time of the fire. 
Held, that the company was not liable. Held, that the fact that the 
agent told insured that it was defendant’s custom to notify of the matur- 
ity of notes, and that plaintiff would be so notified, did not render the 
company tiable. 


Action by Walter Robinson against the Continental Insurance 
Company on a fire policy. Judgment for defendant. Plaintiff 
appeals. 


* Decision rendered, October 18, 1889, 
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Arxinson & Vance, for Appellant. 

P. H. Pamuies, for Appellee. 

Lone, J. 

This action is brought to recover for a loss by fire of property 
insured under a policy issued by defendant company. The policy 
was issued on the 3d day of August, 1885, and was to continue in 
force until July 27, 1888, being three years from the date of the 
approval of the written application therefor (signed by the plaint- 
iff) by the officers of the company at their office in Chicago. The 
loss occurred on October 7, 1886. The court below directed the 
verdict for the defendant. Plaintiff brings error. The following 
condition appears upon the face of the policy of insurance: “ But 
it is expressly agreed that this company shall not be liable for any 
loss or damage that may occur to the property herein mentioned 
while any promissory note or obligation, or part thereof, given for 
the premium, remains past due and unpaid.” It appeared upon 
the trial in the court below that the application for insurance was 
made to asolicitor of the company, and at the time of the appli- 
cation a note for sum of $8.60 was executed by the plaintiff, paya- 
ble on February 1, 1886, in part payment of the premium, in case 
the risk was accepted. The policy was afterwards made and de- 
livered to the plaintiff, and at the time the fire occurred the note 
had not been paid. It was past due from February 1, 1886. On 
March 30, 1886, this note had been sent by the defendant company 
to the First National Bank of Port Huron, Mich., for collection. 
On October 9, 1886, two days after the fire, the plaintiff called at 
the bank, paid and took up the note, and the proceeds of the note 
were sent by the bank to the defendant at Chicago. Immediately 
after the defendant became advised of the fact that the note had 
remained unpaid until after the fire occurred, it returned the 
money to the plaintiff, who admits having received it. Defendant 
company denies all liability. 

The court below, we think, was correct in holding that no recov- 
ery could be had. The case falls within the ruling of this court in 
McIntyre vs. Insurance Co., 52 Mich.,188. The stipulation was one 
which the company had a right to make. It was inserted in the 
policy, and the language of it was also embodied in the note. It is 
not claimed that there was any fraud, misrepresentation, or con- 
cealment in procuring the policy to be taken with this clause in- 
serted in the policy. The plaintiff was aware that the policy and 
note contained this clause: It is contended, however, that the 
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terms of the contract were changed by the oral statement of Mr. 
Lutz, defendant’s agent, that plaintiff would be notified when to 
pay the note, and by the custom of defendant to notify its patrons 
when and where to pay their notes, and that the note itself was a 
payment of the premium. By the terms of the policy, it is evident 
that the note was not given or received as payment of the pre- 
mium. The policy was to remain valid and in force up to the time 
the note became due, and, if the note was not then paid, the pol- 
icy was to lapse. This is the plain meaning of the terms of the 
policy. There is no force in the other suggestions. By the terms 
of the policy, the note was payable at the office of the company in 
Chicago, or at its office in New York, or to any authorized person 
having such note in possession for collection. The plaintiff made 
no effort to pay it until after the fire occurred, though it had been 
in the bank there from the March previous. It is apparent that, if 
he had been as diligent in search for his note before the fire as 
after, he would have had no difficulty in finding it, and making pay- 
ment in time to have kept his policy alive. As it is, he is bound 
by the contract which he has made. The judgment of the court 
below must be affirmed, with costs. The other justices concurred. 


———— ~~ - - —_ — 


SUPREME COURT OF ILLINOIS. 


SHAFFER 
vs. 
TRAVELERS INS. CO.* 


The insured was injured by the breaking of an improvised rope by which he 
was lowering himself from a window in order to escape from an officer. 
Held, That this was a voluntary exposure to unnecessary danger within the 

meaning of an accident policy. 


The opinion of the appellate court, here affirmed, was as follows: 
This was an action brought to recover upon a policy of insurance 
upon the life of Charles Shaffer, in favor of his mother, the appell- 
ant. The policy contained, among others, the following clause: — 


This insurance does not cover disappearances, nor injuries of which there is 
no visible mark on body, nor accident, nor death or disability resulting wholly 


* Decision rendered, October 31, 1889. 
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or partly, directly or indirectly, from any of the following causes, or while so 
engaged or affected, * * * voluntary exposure to unnecessary danger. 

Sarah Allison, the woman from whose room deceased attempted 
to get away at the time he was killed, testified that he came to her 
room about half-past five in the evening; that a few minutes after- 
wards policemen came to her room, hammered at the door with 
their elubs, and demanded admittance, which she refused. That 
deceased went into the hallway twice to get down by the stairs, then 
returned and prepared to go out of the front window; that he took 
a piece af selvage that was lying on the floor, torn from bed-ticking 
cloth, which was about six inches wide. He tried the strength of 
it over his knee, with both hands, and then under his foot, and then 
said he knew it would hold him. He then tied it to the leg of a 
sewing machine sitting near the window, and, holding to the strip, 
started out of the window to let himself down to the brick sidewalk 
about fifteen feet below. Parties out in the street state that they 
saw deceased come out of the window, and let himself down a foot 
or two, when the strip of bed-ticking broke, and he fell, striking his 
feet against an iron circle that projected from the store door be- 
neath him, which turned him over so that he struck the walk upon 
his head, and received such injury as caused his death. The bare 
statement of the manner that deceased came to his death brings it, 
we think, clearly within the clause of the policy of “voluntary ex- 
posure to unnecessary danger,” and fully justified the trial court in 
taking the case from the jury, and directing them to find for ap- 
pellee. 


Grorce R. Tinton, and W. R. Lawrence, for Appellant. 
F. Booxwatrer and J. B. Mann, for Appellee. 
Per Curiam. 

We are entirely satisfied with the judgment of the appellate court. 
The evidence clearly proves that the deceased came to his death by 
his own voluntary exposure to unnecessary danger, and there is no 
evidence tending to prove otherwise. The case is too plain for argu- 
ment. Had a verdict been rendered for the plaintiff, it would have 
been the unquestioned duty of the court to have set it aside; and 
t was therefore proper to instruct the jury, as was done, to find for 
the defendant. The judgment is affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


TATEUM 
vs. 
ROSS.* 


R. effected an insurance upon the life of T. in his favor for $5,000, in order to 
‘ secure the payment of a debt of $1,300 together with such assessments 
and other charges as he might incur in connection with the insurance. 
In a contract between R. and T., reciting these facts, it was stipulated 
that upon payment of the whole debt with interest and such charges, 
R. would assign the policy, and all of R.’s interest in the insurance, to T. 

or his representatives. 


Held, That R. held the policy or proceeds of it simply as collateral security, 
and the administratrix of T. was entitled to recover from R. any excess 
of the proceeds above the debt and expenditures. 


Held, That a bill in equity was the proper remedy, since the relation of R. to 
T. was one of trust, and an accounting was necessary. 


F. A. Gasxm and C. W. Woon, for Appellant. 
W. S. B. Hopkins, for Appellee. 
Know ton, J. 

The rights of the parties in this case depend upon the meaning 
of the contract, a copy of which is annexed to the plaintift’s bill. 
The defendant contends that, under the contract, his right to the 
policy was absolute, and that he was entitled to all the proceed of 
it, unless Thomas E. Tateum in his lifetime availed himself of his 
right to have it upon payment of the debt due the defendant, 
together with the premiums and the expenses of obtaining and 
continuing the insurance. The plaintiff, on the other hand, con- 
tends that the contract shows the existence of a debt, payment of 
which the policy was given to secure, and that the right of the 
defendant was simply to hold the policy, or the proceeds of it, as 
collateral security. 

A careful examination of the contract sustains the contention of the 
plaintiff. If the theory of the defendant were correct, that his title 


* Decision rendered, January 2, 1890. 
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was absolute, subject to the contingency that Tateum might pay the 
debt and have an assignment of the policy at any time during his life, 
on Tateum’s failure to pay in his lifetime, the defendant’s title would 
become perfect, and he would retain the $5,000, while the debt would 
remain unpaid, and Tateum’s estate would be liable to payit. Such 
a result cannot be presumed to have been contemplated by the 
parties; and a construction of the contract which would lead to it 
should not be adopted, unless the language requires it. The whole 
tenor of the writing is inconsistent with this view. The defendant 
issaid to have effected the insurance “for the purpose of securing the 
payment of his said debt,” and the $5,000 “is made payable to said 
Ross * * * for the purpose of securing payment of said Ross’ 
debt, as aforesaid, also to secure payment of all death assessments 
which may be paid by said Ross,” etc. On payment of his debt and 
expenses the defendant agrees to assign “to said Tateum, or his 
legal representatives,’ using language applicable in case of a re- 
demption of the insurance after Tateum’s death; and he recognizes 
the existence of an interest in the insurance belonging to Tateum, 
separate from his own, when he uses the words “all his [Tateum’s] 
interest in said insurance which I have, together with all my right, 
title, and interest in and to said insurance policy on the life of 
said Tateum.” 

There is no doubt that the defendant’s agreement was upon a 
sufficient consideration; for the writing expressly recites that his 
undertaking was in consideration of the facts previously stated, and 
the policy, which is made a part of the case, shows that Tateum as- 
sisted in procuring it, answered interrogatories propounded to him, 
and signed the application. We are clearly of opinion that the 
plaintiff has a right to redeem the insurance under the contract. 

The defendant contends that, at all events, the plaintiff is not en- 
titled to relief in equity, and that her remedy, if she has any, is at 
law. But it appears that the defendant stood in a relation of trust 
to Tateum, with authority to pay out money from time to time on 
account of the insurance in which Tateum had an interest, and that 
Tateum had no means of knowing what payments were so made, ex- 
cept by an account, which it was the duty of the defendant to ren- 
der. Without the account, which the defendant refused to give her, 
the plaintiff could not know for what sum to bring an action at law. 
The demurrer was rightly overruled, and the decree was well war- 
ranted by the facts proved. Decree affirmed. 





